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FIDELITY DAILY INCOME TRUST 


IC-11717 
Pg. 728 


Where shareholder of registered in- 
vestment company sought determina- 
tions that certain trustees of company 
were controlled and interested per- 
sons of company’s investment advis- 
er, and same shareholder had 
brought a derivative action against 
trustees and adviser in federal district 
court, held, since determinations 
sought by shareholder were not nec- 
essary to the court’s disposition of the 
issues in his lawsuit, adherence to 
doctrine of comity did not require 
Commission to defer to the court. 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6307/April 7, 1981 


In the Matter of 


COUDERT BROTHERS PROFIT SHARING AND 
RETIREMENT PLAN 

200 Park Avenue 

New York, N. Y. 10017 


(18-77) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 3(a)(2) OF THE SECURITIES 
ACT OF 1933 EXEMPTING FROM THE PROVI- 
SIONS OF SECTION 5 OF THE ACT INTERESTS 
OR PARTICIPATIONS ISSUED IN CONNECTION 
WITH THE COUDERT BROTHERS PROFIT 
SHARING AND RETIREMENT PLAN. 


NOTICE IS HEREBY GIVEN that Coudert Broth- 
ers, a New York partnership engaging in the prac- 
tice of law (the “Applicant” or the “Firm’’), on 
March 31, 1980, filed an application for an exemp- 


tion from the registration requirements of the Se- 
curities Act of 1933 (the “Act’), for interests or 
participations issued in connection with the 
Coudert Brothers Profit Sharing and Retirement 
Plan (the ‘‘Plan’’). All interested persons are 
referred to that document, which is on file with the 
Commission, for the facts and representations 
contained therein, which are summarized below. 


I. INTRODUCTION 


The Plan was adopted as of January 1, 1969 for 
the benefits of the Applicant's employees and 
partners. The Plan covers all partners who own 
less than 10% of the capital or profit interest in the 
Firm, and employees who are regularly paid 
through the Firm’s New York payroll. As of De- 
cember 31, 1979 there were 219 persons partici- 
pating in the Plan. Applicant states that since the 
Plan is of a type, commonly referred to as a 
“Keogh” plan, which covers persons (in this case 
Applicant’s partners) who are “employees” within 
the meaning of Section 401(c)(1) of the Internal 
Revenue Code of 1954, as amended (the 
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‘““Code’’), the exemption provided by Section 
3(a)(2) of the Act is inapplicable to interests or 
participations in the Plan. Section 3(a)(2) of the 
Act provides, however, that the Commission may 
exempt from the provisions of Section 5 of the Act 
any interest or participation issued in connection 
with a pension or profit sharing plan which covers 
employees some or all of whom are employees 
within the meaning of Section 401(c)(1) of the 
Code, if and to the extent that the Commission de- 
termines this to be necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


ll. DESCRIPTION AND ADMINISTRATION OF 
THE PLAN 


Applicant states that the Plan has been main- 
tained since its inception as a profit sharing plan 
and was amended and restated in its entirety ef- 
fective as of January 1, 1976 in order to comply 
with the Employee Retirement Income Security 
Act of 1974 (“ERISA”). On February 24, 1977, the 
Internal Revenue Service (the “IRS’’) issued a de- 
termination letter to the effect that the Plan is a 
“qualified plan” within the meaning of Section 
401(a) of the Code. 


Applicant states that under the Plan, an individual 
who has attained age 25 and completed a year of 
service with the Firm becomes a participant in the 
Plan. 


The Plan provides for the Applicant to make annu- 
al contributions to a trust fund in an amount deter- 
mined by a formula. The rights of a participant to 
contributions made by the Firm are fully vested 
after three years of participation in the Plan. A par- 
ticipant may make voluntary contributions of not 
more than 10% of his compensation for the year, 
subject to certain limitations. The participant's 
contributions are maintained in a separate account 
which is nonforfeitable and may be withdrawn at 
any time. 


The Plan is funded through a custodial agreement 
between the Chemical Bank and the Firm. EMW 
Counsellors, Inc. has been retained by the Firm to 
provide investment advisory services. 


The Plan is subject to the reporting and disclosure 
requirements of ERISA, and Applicant states that 
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it has complied and intends to continue complying 
with all the applicable requirements. 


Ill. DISCUSSION 


Applicant contends that were it a corporation, rath- 
er than a partnership, interests or participations 
issued in connection with the Plan would be ex- 
empt from registration under Section 3(a)(2) of the 
Act. 


Applicant represents that it has not distributed and 
does not intend to distribute any type of promo- 
tional material relating to the Plan (other than such 
material as Applicant is required under ERISA to 
distribute to participants) and has not made and 
does not intend to make any solicitations of volun- 
tary contributions under the Plan. 


Applicant further argues that the characteristics of 
the Plan are essentially typical of those main- 
tained by many corporate employers. It is the Ap- 
plicant’s view, that given (i) the similarity between 
interests or participations in the Plan and interests 
or participations in similar plans of corporations 
which are already exempt securties under Section 
3(a)(2) of the Act, (ii) the experience of the Firm in 
dealing with complex financial matters in the 
course of furnishing legal services to its clients, 
(iii) the fact that an investment advisor registered 
as such under the Investment Advisers Act of 
1940 renders professional investment advice and 
assistance to the Firm, the Firm is able to repre- 
sent adequately both its own interest and the inter- 
ests of participants in the Plan and that granting 
the requested exemption would be appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 30, 1981 at 5:30 
p.m. submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his/her interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he/she 
may request that he/she be notified if the Commis- 
sion should order a hearing thereon. Any such 
communication should be addressed to: Secre- 
tary, Securities and Exchange Commission, 
Washington, D.C., 20549. A copy of such request 
shall be served personally or by mail upon Appli- 
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cant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed contempora- 
neously with the request. An order disposing of the 
application will be issued as of course following 
Arpil 30, 1981, unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is 
ordered will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponement thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17685/April 3, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE PACIFIC STOCK EXCHANGE, 
INC. 


(File No. SR-PSE-80-27) 


Pacific Stock Exchange, Inc., (“PSE”), submitted 
on January 7, 1981, a proposed rule change, pur- 
suant to Rule 19b-4 under the Securities Ex- 
change Act, allowing members that operate more 
than one specialist post to meet PSE’s minimum 
post capital requirements on an averaging basis 
rather than on a post by post basis. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 6, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
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should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-PSE-80-27. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission's Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17686/April 3, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY PHILADELPHIA 
STOCK EXCHANGE, INC. 


File No. SR-—Phix-—81-6 


The Philadelphia Stock Exchange, Inc. (‘Phix’’) 
submitted, on March 9, 1981, a proposed rule 
change under Rule 19b-4 to terminate operation 
of its division known as the Southeastern Stock 
Exchange which is located in Coral Gables, 
Florida. 


The foregoing change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934 (‘Act’). At any time within 
sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rule change if it appears to the Commission 
that such action is necessary or appropriate in the 
public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the Se- 
curities Exchange Act of 1934. 
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Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 6, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-Phix-81-6. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission's Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17687/April 3, 1981 


In the Matter of Application of the 
PHILADELPHIA STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges 

Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (‘‘Phix’) has 
filed an application with the Commission pursuant 
to Section 12(f)(1)(B) of the Securities Exchange 
Act of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
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240.12f-1] thereunder, for unlisted trading privi- 
leges in the following security which is listed on 
another national securities exchange: 


Shearson Loeb Rhoades, Inc. 
Common Stock, $.10 Par Value (File 
No. 7-5878)' 


The Commission finds that approval of the Phix’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the Phix is subject to the provisions of para- 
graph (b) of that-section, and to the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-1]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the Phix are executed at prices which are rea- 
sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the Phix application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section (f)(1)(B) of the Act, that the application for 
unlisted trading privileges on the Philadelphia 
Stock Exchange in the above named security is 
hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE OF 1934 
Release No. 17688/April 3, 1981 


An order has been issued granting the application 
of the New York Stock Exchange to strike the 
common shares (no par value) of HOBART COR- 
PORATION from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17689 / April 6, 1981 


SECURITIES INVESTOR PROTECTION ACT OF 
1970 
Release No. 97/April 6, 1981 


Administrative Proceedings File No. 3-5976 
In the Matter of 
BRIAN J. MAHONEY 


FINDINGS AND ORDER IMPOSING 
REMEDIAL SANCTIONS 


In these administrative proceedings ordered pur- 
suant to the Securities Exchange Act of 1934 (Ex- 
change Act) and the Securities Investor Protection 
Act of 1970 (SIPA)', Brian J. Mahoney (Mahoney) 
has submitted an Offer of Settlement which the 
Commission has determined to accept. Without 





‘Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 18635 (March 
25, 1981). The Commission has received no com- 
ments with respect to this application. 
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'The Order instituting proceedings was issued on 
November 24, 1980. In the Matter of Robert J. 
Maietta, et al., Securities Exchange Act Release 
No. 17327. 
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admitting or denying the allegations contained in 
the Order for Public Proceedings or the findings 
contained herein, Mahoney has consented to the 
findings and sanctions set forth below. 


On the basis of the Order for Public Proceedings 
and the Offer of Settlement submitted by 
Mahoney, it is found that:2 


A. Mahoney wilfully aided and abetted vi- 
olations of Sction 17(a) of the Securi- 
ties Act of 1933 (Securities Act) and 
Sections 7(c), 10(b) and 15(b) of the 
Exchange Act and Rules 10b-5 and 
15b1-1 thereunder, and Regulation T 
promulgated thereunder by the Board 
of Governors of the Federal Reserve 
System. 


Mahoney failed reasonably to super- 
vise persons under his supervision 
with a view to preventing violations of 
Section 7(c) of the Exchange Act and 
Regulation T promulgated thereunder 
by the Board of Governors of the Fed- 
eral Reserve System. 


Mahoney was an officer and director of 
Brokers’ Trading Inc., for whom a 
trustee was appointed on December 
22, 1977, pursuant to the SIPA.' 


In view of the foregoing, it is in the public interest 
to impose the sanctions specified in the Offer of 
Settlement submitted by Mahoney. Accordingly, IT 
IS ORDERED that: 


A. Effective upon the opening of business 
on the second Monday following the 
date of this Order, Mahoney be and he 
hereby is, suspended from association 


2These findings are not binding on any other re- 
spondent named in these proceedings. 


' Securities and Exchange Commission v. Bro- 
kers’ Trading, Inc. 44-77-458 (D. Minn.). 
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with any broker or dealer, investment 
company or investment adviser or affil- 
iate thereof, for a period of fifteen (15) 
calendar days; 


Effective immediately, Mahoney be 
and he hereby is, barred from serving 
in any principal or supervisory capacity 
in association with any broker or deal- 
er, investment company or investment 
adviser or affiliate thereof, provided 
that after a period of five (5) years he 
may apply to become associated with 
a broker or dealer, investment compa- 
ny or investment adviser or affiliate 
thereof in a non-financial supervisory 
capacity for securities trading; and 


At the expiration of the suspension pe- 
riod imposed herein, Mahoney shall 
deliver an affidavit to the Commis- 
sion’s Chicago Regional Office stating 
therein that he has complied with the 
sanction. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17690/April 6, 1981 


In the Matter of Robert A. Wolk, et al. 


The Commission announced the institution of pub- 
lic administrative proceedings against Robert A. 
Wolk (‘Wolk’) and R.A. Wolk & Company (“Wolk 
& Co.”), a broker-dealer with its principal place of 
business in New York, New York. Mr. Wolk is the 
president of Wolk & Co. 


The Order for Proceedings alleges that Wolk and 
Wolk & Co. wilfully violated and wilfully aided and 
abetted violations of Section 17(a) of the Securi- 
ties Act of 1933 and Sections 10(b) and 15(c)(1) of 
the Exchange Act of 1934 and Rules 10b-5, 
15c1-2 thereunder.The order for Proceedings also 
alleges that Wolk and Wolk & Co. wilfullly violated 
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the recordkeeping provisions of the Exchange Act 
in that they did not make and keep records as re- 
quired by Section 17(a) and Rule 17a-3 thereun- 
der. Finally, the Order for Proceedings charges 
that Wolk and Wolk & Co. were found to have vio- 
lated and were permanently enjoined from further 
violations of Section 17(a) of the Securities Act of 
1933 and Sections 10(b) and 17(a) of the Securi- 
ties Exchange Act of 1934 by the United States 
District Court of New York on December 22, 1977. 


A hearing will be scheduled to determine whether 
the allegations of the Order of Proceedings are 
true and what, if any, remedial action should be 
ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17691/April 6, 1981 


In the Matter of Applications of the 


MIDWEST STOCK EXCHANGE, 
INCORPORATED 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed 
applications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Ruie 12f-1 [17 CFR 240.12-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


Commodore Intl. Limited 
Common Stock, $1 Par Value (File 
No. 7—5879) 





‘Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 18635 
(March 25, 1981). The Commission has received 
no comments with respect to these applications. 


Volume 22, No. 8, April 21, 1981 


Richardson-Vicks, Inc. 
Common Stock, $1.25 Par Value (File 
No. 7-5880) 


The Commission finds that approval of the MSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the MSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the MSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17692/April 6, 1981 


In the Matter of Applications of the 
BOSTON STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Boston Stock Exchange (“BSE”) has filed ap- 
plications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (‘Act’) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


California Real Estate Investment Trust 
Shares of Beneficial Interest, $1 Par 
Value (File No. 7-5869) 


Callahan Mining Corp. 
Common Stock, $1 Par Value (File 
No. 7-5870) 


Community Psychiatric Centers 
Common Stock, $5 Par Value (File 
No. 7-5871) 


Cooper Industries Inc. 
Common Stock, $5 Par Value (File 
No. 7-5872) 


First Pennsylvania Mortgage Trust 
Shares of Beneficial Interest, No Par 
Value (File No. 7-5873) 





‘Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 17176 
(March 17, 1981). The Commission has received 
no comments with respect to these applications. 
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Grainger (W.W.) Inc. 
Common Stock, $1 Par Value (File 
No. 7-5874) 


Towle Manufacturing Co. 
Common Stock, No Par Value (File 
No. 7-5875) 


United Merchants & Manufacturers Inc. 
Common Stock, $1 Par Value (File 
No. 7—5876) 


Wometco Enterprises Inc. 
Class A Common Stock, $1 Par Value 
(File No. 7-5877) 


The Commission finds that approval of the BSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the BSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale 
information for the subject securities should con- 
tribute to pricing efficiency and to ensuring that 
transactions on the BSE are executed at prices 
which are reasonably related to those occurring in 
other markets. Finally the Commission has _ re- 
ceived no comments indicating that the granting of 
these applications would not be consistent with 
the maintenance of fair and orderly markets and 
the protection of investors. The Commission fur- 
ther finds that approval of the BSE applications 
will provide increased opportunities for competi- 
tion among brokers and dealers and among ex- 
change markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Boston Stock 
Exchange in the above named securities are here- 
by approved. 
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For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17693/April 6, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORPORATION 


File No. SR-NSCC-81-3 


The National Securities Clearing Corporation 
(“NSCC”) submitted on April 1, 1981, a proposed 
rule change under Rule 19b-—4 to permit NSCC to 
return directly to Members the interest earned on 
their individual cash contributions to the NSCC 
Clearing Fund. Although currently NSCC effective- 
ly returns the aggregate interest earned on the 
cash portion of the Clearing Fund through its prac- 
tice of discounting Member's bills, NSCC believes 
a direct return is more equitable. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-—4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 13, 1981 Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC-81-3. 
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Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17694/April 7, 1981 


In the Matter of Application of the 

PACIFIC STOCK EXCHANGE, INCORPORATED 
For Unlisted Trading Privileges 

Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Pacific Stock Exchange (“PSE”) has filed an 
application with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (‘Act’) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another na- 
tional securities exchange: 


Seagull Pipeline Corporation 
Common Stock, $.10 Par Value (File 
No. 7-5881)!' 





‘Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 18426 (March 
24, 1981). The Commission has received no com- 
ments with respect to this application. 
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The Commission finds that approval of the PSE’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the PSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-1]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the PSE are executed at prices which are rea- 
sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the PSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Pacific Stock 
Exchange in the above named security is hereby 
approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17695/April 7, 1981 


In the Matter of Applications of the 


CINCINNATI STOCK EXCHANGE 
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For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Cincinnati Stock Exchange (“CSE”) has filed 
applications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (‘Act’) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange: 


Central Telephone & Utilities Corp. 
Common Stock, $2.50 Par Value (File 
No. 7-5882) 


New York State Electric & Gas Corp. 
Common Stock, $6 24 Par Value (File 
No. 7-5883) 


The Commission finds that approval of the CSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the CSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the CSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 





™Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 18422 
(March 25, 1981). The Commission has received 
no comments with respect to these applications. 
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plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the CSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Cincinnati 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17696/April 7, 1981 


An order has been issued granting the application 
of CANADIAN JAVELIN LIMITED to withdraw its 
common stock (no par value) from listing and reg- 
istration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17697/April 8, 1981 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 757/April 8, 1981 


In the Matter of 
NATIONAL COUNSELOR REPORTS, INC. 


FINDINGS AND-ORDER IMPOSING REMEDIAL 
SANCTIONS 


The Commission instituted these proceedings on 
December 2, 1980 against National Counselor Re- 
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ports, Inc. (“National Counselor’) and its Presi- 
dent and owner, David Magee (‘Magee’), based 
upon allegations by the Commission's Division of 
Enforcement of willfull violations of certain provi- 
sions of the Securities Exchange Act of 1934 (the 
“Exchange Act’) and the Investment Advisers Act 
of 1940 (the ‘Advisers Act”) and Rules thereun- 
der. National Counselor Reports, Inc. has been 
registered with the Commission as an investment 
adviser since August 5, 1977. These proceedings 
arise out of certain articles in an investment advi- 
sory publication of National Counselor concerning 
Occidental Petroleum Corporation (‘Occidental’) 
and past stock recommendations, transactions in 
options covering Occidental common stock by the 
President of National Counselor and the failure of 
National Counselor to file a revised registration 
statement as required by the Advisers Act. 


National Counelor, without admitting or denying 
the allegations or findings herein, has submitted 
an offer of settlement for the purpose of disposing 
of the issues raised in these proceedings. In its 
offer of settlement National Counselor consents to 
the findings of the Commission and to the issu- 
ance of this Order. 


The Commission has deemed it appropriate and in 
the public interest to accept the offer of settlement 
and accordingly, is issuing this Order. 


|. FACTS 


National Counselor is a Texas corporation with of- 
fices in Kerrville, Texas. Until recently, it was the 
publisher of Moneytree, a monthly investment ad- 
visory newsletter which was distributed nationwide 
to approximately 8,000 members of the Moneytree 
Club. 


The May 1980 Issue of Moneytree 


The lead article in the May 1980 issue of Money- 
tree was entitled “Occidental, The New American 
Dream’. It was prepared by Magee in March and 
April 1980 and contained a recommendation to 
purchase Occidental common stock and call op- 
tions on such stock. The May issue also contained 
an article entitled “Moneytree and Getting Rich” in 
which certain past stock recommendations in 
Moneytree and gains which would have been real- 
ized had the stocks been purchased were tabu- 
lated. In addition to being distributed to the 8,000 
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regular subscribers, 16,000 additional copies of 
the May 1980 issue of Moneytree were distributed 
without charge to prospective subscribers. The 
prospective subscribers who received free copies 
consisted primarily of persons in the securities 
business. 


On April 14, 1980, prior to the dissemination of the 
May issue, Magee opened a brokerage account 
and purchased call options' covering 8,300 shares 
of Occidental common stock for approximately 
$9,500. 


Occidental 


The recommendation to purchase Occidental’s 
common stock and call options on such stock was 
based solely upon Occidental’s purported acquisi- 
tion of exclusive foreign rights to a process to 
liquify nonviscous underground crude oil deposits 
in low yield and abandoned oil wells. The process 
was known as the “Electroflood” process. The po- 
tential profitability of the process to Occidental 
was described in the article in the most extrava- 
gant terms.? 





1A call is a stock option contract which obligates 
the writer or seller to deliver upon demand 100 
shares of a particular security at a set price within 
a specified time limit. 


2The article began: 


“In the coming days and weeks ahead, 
you are going to see a new stellar star 
ascend the mighty horizon of the New 
York Stock Exchange and literally earn 
fortunes for those who get in on the 
ground floor by acquiring stock in the 
coming phenomenon. The company is 
Occidental Petroleum Corp. and 
MONEYTREE is going to show you how 
to get in on this windfall; even with lim- 
ited capital, and most importantly, why 
Occidental stock is going to go through 
the roof .... Secret negotiations began 
at that time [1978] to acquire a newly- 
developed electrochemical process 
which in all probability, is going to revo- 
lutionize the oi! industry and change the 
entire economic balance of the world 
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The article on Occidental contained numerous ma- 
terially false and misleading statements concern- 
ing, among other things, the ‘“Electroflood” proc- 
ess and its effect upon Occidental. The article 
described purported events in negotiations where- 
by Occidental allegedly acquired the foreign 
rights, including competition by other companies 
for the rights; a purported conversation between 
the author of the article and an officer of Occiden- 
tal concerning the ‘“Electroflood’” process; pur- 
ported negotiations of Occidental with foreign gov- 
ernments, including negotiations with an identified 
South American country for development, with this 
process, of an identified oil field; as well as infor- 
mation, allegedly received from “insiders”, of in- 
structions issued within Occidental concerning 
how to handle inquiries which might be made to 
employees concerning the process. 


In fact, Occidental had not acquired nor negotiated 
to acquire any rights to the “Electroflood” process 
or to make any use of the process. In addition, 
contrary to statements in the article, the author did 
not discuss the process with Occidental officers or 
employees and Occidental did not issue instruc- 
tions to its employees concerning how to handle 
inquiries about the process. National Counselor's 
President, author of the article on Occidental, first 
learned of the ‘‘Electroflood”’ process in 1976 
when he entered into an agreement with the hold- 
ers of the rights on the process to find potential 
purchasers of foreign rights. However, after sever- 
al months of unsuccessful attempts to find pur- 
chasers, the agreement was terminated. 


No disclosure was made in the article concerning 
the purchase of call options on Occidental com- 
mon stock. 


Following the dissemination of the May issue of 
Moneytree, containing the article on Occidental, 
an officer of Occidental informed National Coun- 
selor’s President, in writing, that Occidental was 
not involved in any way with the “Electroflood” 
process. By letter dated June 7, 1980, National 
Counselor's President advised the Occidental offi- 
cer that the article on Occidental would be cor- 





back to the west; and specifically the 
United States, by totally ending depend- 
ence upon OPEC within five to seven 
years.” [bracketed comment added] 


« 
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rected in the next issue of Moneytree. Notwith- 
standing this undertaking, National Counselor did 
not print a correction of the misstatements in the 
article. In an issue of Moneytree published in late 
June 1980, it was stated that Occidental’s stock 
“...has done exactly what it was predicted to do 
in last month’s issue of Moneytree. If you heeded 
our advice and used stop loss orders, you made 
yourself some hefty money.” 


On August 11, 1980, four days before the expira- 
tion of the call options purchased by National 
Counselor’s President, National Counselor mailed 
another issue of Moneytree to its subscribers. It 
was noted.in that issue that Occidental called its 
process by a name other than “Electroflood’’, that 
the price of the stock appeared to be rising and 
noting the availability of a publicity release by Oc- 
cidental.? On August 15, 1980, following the mail- 
ing of the issue of Moneytree, National Counsel- 
or’s President instructed his broker to attempt to 
sell his call options. However, such options ex- 
pired unsold on that date. 


Past Stock Recommendations 


The May issue of Moneytree contained, in addi- 
tion to the Occidental article, an article entitled 
‘“Moneytree and Getting Rich” which set forth in- 
formation concerning certain specific stock recom- 
mendations made in the past. Data was presented 
in the article concerning seven prior stock recom- 
mendations showing gains of 65 to 861.5 per cent 
on original investment. The article also includes 
the statements “We get our people into the stock 
market at the right time, knowing that timing and 
market position are everything” and ‘but in the 
end analysis Occidental is the 1980 World Champ 
to beat.” 


The article on past recommendations included 
only selected stocks experiencing price increases 
since the original recommendation. The article 
failed to include cautionary legend as to future 
predictions.* 





3The article also referred to call options. 
4Rule 206(4)-1(a)(2) of the Advisers Act prohibits 


an investment adviser from publishing articles 
which refer to past specific recommendations of 
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Failure to Timely File Revised Form ADV 


National Counselor was required by Rule 204- 
1(a) of the Advisers Act to file a registration state- 
ment on Revised Form ADV on July 31, 1979. 
Notwithstanding this requirement, National Coun- 
selor failed to do so until October 21, 1980, al- 
though it was notified of the requirement on at 
least three separate occasions prior to the staff's 
investigation leading to these proceedings. 


National Counselor filed a petition in bankruptcy in 
the United States District Court for the Western 
District of Texas on December 1, 1980. 


ll. FINDINGS 


Based upon the foregoing, the Commission finds 
that National Counselor willfully violated section 
10(b) of the Exchange Act and Rule 10b-—5 there- 
under and Sections 204 and 206(1), (2) and (4) of 
the Advisers Act and Rules 204-1 and 206(4)-1 
promulgated thereunder. 


Ill. OFFER OF SETTLEMENT 


National Counselor by its Trustee in bankruptcy 
has submitted an offer of settlement in which, 
without admitting or denying the allegations, it 
consents to the entry of this Order making findings 
and revoking the registration of National Counsel- 
or as an investment adviser. 


IV. ORDER 


Based upon the foregoing, the Commission deems 
it in the publis interest to accept the offer of settle- 
ment of National Counselor and to revoke its reg- 
istration as an investment adviser. 


Accordingly, IT |S ORDERED that the registration 
of National Counselor as an investment adviser is 
revoked. 





the adviser which were or would have been profit- 
able unless the adviser sets forth or offers to fur- 
nish a list of all recommendations made within the 
preceding year and includes a cautionary legend 
as to future predictions. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17698/April 8, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE MUNICIPAL SECURITIES 
RULEMAKING BOARD 


File No. SR-MSRB-81-2 


The Municipal Securities Rulemaking Board (the 
“MSRB”) submitted on March 19, 1981, a pro- 
posed rule change under Rule 19b-4 to amend 
MSRB rule G-3 concerning professional qualifica- 
tions for municipal securities brokers municipal se- 
curities dealers, and their associated persons. The 
proposed amendments would: (1) permit persons 
whose activities are limited to supervising pur- 
chases and sales of municipal securities to qualify 
as municipal securities sales principals; (2) require 
persons seeking to qualify as municipal securities 
principals or municipal securities sales principals 
to first qualify as municipal securities representa- 
tives; and (3) modify the two-year “grace period” 
for persons who seek to function as municipal se- 
curities principals. The proposed amendments 
would also clarify certain provisions of the rule and 
delete references to exemptive provisions and 
dates which are no longer relevant. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 13, 1981. In order to assist the Commission 
in determining whether to approve the proposed 
rule change or to institute proceedings to deter- 
mine whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views, and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
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20549. Reference should be made to File No. 
SR-MSRB-81-2. 


Copies of the submission, all subsequent amend- 
ments, and all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17699/April 8, 1981 


An order has been issued granting the application 
of the Pacific Stock Exchange to strike the com- 
mon stock ($2 par value) of SCOPE INDUSTRIES 
from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17700/April 9, 1981 


The Securities and Exchange Commission an- 
nounced, pursuant to Section 12(k) of the Securi- 
ties Exchange Act of 1934 (“Exchange Act’), the 
temporary suspension of over-the-counter trading 
of the securities of Dynergy Corporation 
(‘Dynergy’’), located at Blaisdale Avenue, 
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Laconia, New Hampshire for the ten day period 
commencing at 11:45 a.m. on April9, 1981 and 
terminating at midnight (EST) on April 18, 1981. 


The Commission suspended trading in the securi- 
ties of Dynergy because Dynergy failed to disclose 
that the state of Delaware has declared the com- 
pany’s corporate existence void for failure to pay 
franchise taxes. 


The Commission cautions broker-dealers, share- 
holders and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other currently available information 
and any information subsequently issued by the 
company. 


Furthermore, brokers and dealers should be alert 
to the fact that, pursuant to Rule 15c2—11 under 
the Exchange Act, at the termination of the trading 
suspension, no quotation may be entered unless 
and until they have strictly complied with all of the 
provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has 
complied with said rule, he should not enter any 
quotation but immediately contact the staff of the 
Division of Enforcement in Washington, D.C. If 
any broker or dealer is uncertain as to what is re- 
quired by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in 
question until such time as he has familiarized 
himself with said rule and is certain that all of its 
provisions have been met. If any broker or dealer 
enters any quotation which is in violation of said 
rule, the Commission will consider the need for 
prompt enforcement action. 


If any broker-dealer or other person has any infor- 
mation which may relate to this matter, the Divi- 
sion of Enforcement of the Securities and Ex- 
change Commission should be telephoned at 
(212) 264-1674. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17701/April 9, 198% 


In the Matter of 


American Stock Exchange, Inc. 
Boston Stock Exchange, Inc. 
Cincinnati Stock Exchange, Inc. 
Midwest Stock Exchange, Inc. 
New York Stock Exchange, Inc. 
Pacific Stock Exchange, Inc. 
Philadelphia Stock Exchange, Inc. 


ORDER APPROVING PROPOSED AMENDMENT 
TO THE INTERMARKET TRADING SYSTEM 
PLAN 


(File No. 4-208) 


Notice is hereby given that the Securities and Ex- 
change Commission has issued an order, pursu- 
ant to 11A(a)(3)(B) of the Securities Exchange Act 
of 1934, approving an amendment (““Amendment’) 
to the Plan for the Purpose of Creating and 
Operating an Intermarket Communications Link- 
age (“ITS Plan’).1 


On September 18, 1980 the Amendment was filed 
with the Commission. The Amendment alters the 
method of allocating “development costs’? among 
the participants in the ITS Plan as established in 
Section 8(a) of the ITS Plan. Under the Amend- 
ment procedures are set forth for determining 
each participant's share of development costs 
incurred after January 1, 1980. The Amendment 
also allocates to new participants a share of the 
costs previously incurred by the participants in de- 
veloping the ITS Plan, and sets forth a method for 





'The ITS Plan and subsequent Amendments are 
contained in File No. 4-208. The ITS Plan was 
first approved on an interim basis in 1978. Securi- 
ties Exchange Act Release No. 14661 (April 14, 
1978), 43 FR 17419. Approval on a temporary 
basis has been extended through January 31, 
1981. Securities Exchange Act Release No. 16214 
(September 21, 1979), 44 FR 56069. 


2The term “development costs” is defined in Sec- 
tion 8(a) of the ITS Plan. 
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distributing the sums received among the partici- 
pants who incurred those costs. 


The proposed Amendment was noticed for com- 
ment in Securities Exchange Act Release No. 
17486 (January 26, 1981) 46 FR 10258. No com- 
ments were received. 


The Commission believes that the Amendment 
provides an acceptable means of allocating the 
valid start-up enhancement and future develop- 
ment of costs of ITS among the present and future 
participants in the ITS Plan. Therefore, the Com- 
mission, with due regard to the public interest, the 
protection of investors, the maintenance of fair 
and orderly markets, and the need to remove im- 
pediments to the mechanisms of a national market 
system, has approved the Amendment as of the 
date of this release. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority.? 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17702/April 9, 1981 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
BOSTON STOCK EXCHANGE, INC. 
CINCINNATI STOCK EXCHANGE, INC. 
MIDWEST STOCK EXCHANGE, INC. 

NEW YORK STOCK EXCHANGE, INC. 
PACIFIC STOCK EXCHANGE, INC. 
PHILADELPHIA STOCK EXCHANGE, INC. 


NOTICE AND ORDER APPROVING PROPOSED 


AMENDMENT TO THE INTERMARKET TRADING 
SYSTEM PLAN 


(File No. 4-208) 





3See Pub. L. No. 87-592, 76 Stat., 394 (15 U.S.C. 
§ 78d-1); 17 CFR § 200.30-3(a)(29). 
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Notice is hereby given that the Securities and Ex- 
change Commission has issued an order, pursu- 
ant to Section 11A(a)(3)(B) of he Securities Ex- 
change Act of 1934 (the ‘“‘Act’’), approving an 
amendment (“Amendment”) to the ‘Plan for the 
Purpose of Creating and Operating an Intermarket 
Communications Linkage” (‘ITS Plan’).' 


On February 10, 1981, the Amendment was filed 
with the Commission. The Amendment revises the 
ITS Plan to provide for the participation of the 
Cincinnati Stock Exchange (“CSE”) in ITS via a 
manual interface between ITS and CSE’s auto- 
mated National Securities Trading System. In ad- 
dition, the Amendment revises the ITS Plan to limit 
use of ITS by members of an ITS participant to 
stocks in which members of that participant are 
making a continuous market. 


In filing the Amendment, the ITS participants and 
the CSE requested that the Commission approve 
the order on an accelerated basis. The Commis- 
sion temporily approved the Amendment for sixty 
days to avoid further delays in the linkage of CSE 
to the ITS, and to avoid the accrual of additional 
costs to CSE for the already-installed ITS equip- 
ment. At that time the Commission also requested 
comments on the Amendment;? no comments 
have been received. 


Since its January 1978 policy statement on the na- 
tional market system,? the Commission has em- 
phasized the need for linkages between all quali- 
fied market centers, to enable efficient 
transmission of orders between markets. The im- 
plementation of the interface between the CSE 





'The ITS Plan and Amendments thereto are con- 
tained in File No. 4-208. The ITS Plan was first 
approved on an interim basis in 1978. Securities 
Exchange Act Release No. 14661 (April 14, 1978), 
43 FR 17419. Approval on a temporary basis has 
been extended through January 31, 1983. Securi- 
ties Exchange Act Release No. 16214 (Septem- 
ber 21, 1979), 44 FR 56059. 


2Securities Exchange Act Release No. 17532 
(February 10, 1981) 46 FR 12919. 


3See Securities Exchange Act Release No. 14416 
(January 26, 1978), 43 FR 4354. 
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and the ITS furthers this objective, and enhances 
the opportunities for market maker competition 
and efficient pricing. The linkage between the CSE 
and ITS also increases the opportunities for bro- 
kers to obtain the best execution possible for their 
customer’s orders, and furthers the Commission 
goals of eliminating trade-throughs* and ensuring 
nationwide price protection for securities traded 
through ITS. Accordingly, the Commission consid- 
ers the Amendment providing for CSE participa- 
tion in ITS to be a desirable step toward the devel- 
opment of a national market system. 


In view of the absence of comments on the 
Amendment, its significance for the national mar- 
ket system, and the successful implementation of 
the linkage between CSE and the ITS during the 
period of temporary approval, the Commission has 
determined to approve the Amendment. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 11A of the Act, that the above-mentioned 
Amendment be, and hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority.® 


George A. Fitzsimmons 
Secretary 








4The ITS participants have filed with the Commis- 
sion an amendment to the ITS Plan in which they 
jointly agreed to adopt rules discouraging trade- 
throughs and establishing procedures to remedy 
any trade-throughs that do occur. The Commis- 
sion has approved this amendment and the 
“trade-through”’ rules filed by each ITS participant 
(including the CSE) in Securities Exchange Act 
Release No. 17703, (April 9, 1981) and Securities 
Exchange Act Release No. 17704, (April 9, 1981), 
effective April 20, 1981. 


5See Pub. L. No. 87-592, 76 Stat. 394 (15 U.S.C. 
§ 78d-1);CFR § 200.30-3(a)(29). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17703/April 9, 1981 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
BOSTON STOCK EXCHANGE, INC. 
CINCINNATI STOCK EXCHANGE, INC. 
MIDWEST STOCK EXCHANGE, INC. 

NEW YORK STOCK EXCHANGE, INC. 
PACIFIC STOCK EXCHANGE, INC. 
PHILADELPHIA STOCK EXCHANGE, INC. 


NOTICE AND ORDER APPROVING PROPOSED 
AMENDMENT TO THE INTERMARKET TRADING 
SYSTEM PLAN 


(File No. 4-208) 


Notice is hereby given that the Securities and Ex- 
change Commission has issued an order, pursu- 
ant to Section 11A(a)(3)(B) of the Securities Ex- 
change Act of 1934 (the ‘“‘Act’’), approving an 
amendment (“Amendment”) to the “Plan for the 
Purpose of Creating and Operating an Intermarket 
Communications Linkage (“ITS Plan’).' 


|. Background 


On March 31, 1981, the Amendment was filed with 
the Commission. The Amendment provides that 
“absent reasonable justification or excuse” trade- 
throughs by broker-dealers on a participant’s trad- 
ing floor are improper. Trade-throughs occur when 
transactions are effected on the floor of one ITS 
participant at prices inferior to the quotations pub- 
licly disseminated by another ITS participant. Sim- 
ilarly, the Amendment also establishes that 





'The ITS Plan and subsequent Amendments are 
contained in File No. 4-208. The ITS Plan was 
first approved on an interim basis n 1978. Securi- 
ties Exchange Act Release No. 14661 (April 14, 
1978),, 43 FR 17419. Approval on a temporary 
basis has been extended through January 31, 
1981. Securities Exchange Act Release No. 16214 
(September 21, 1979), 44 FR 56069. 
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“locked markets” should be avoided.? In order to 
implement these policies the Amendment requires 
each participant in the ITS Plan to adopt a uniform 
rule providing remedial procedures for trade- 
throughs and locked markets (‘‘trade-through 
rule’’). 


The Amendment also requires agreement by each 
participant that automated quotation tracking sys- 
tems (such as Autoquote) will not be used to gen- 
erate bid-ask quotations of over 100 shares.* 
Since trade-throughs involving bids and offers of 
100 shares are not subject to the trade-through 
rule,* this provision ensures that all automaticallly 
generated quotations are excluded from the trade- 
through protection of the rule. 


Finally, the Amendment requires exemption of 
“block trades’’® from the trade-through rule and 
provides that each ITS participant establish a sep- 
arate ‘block trade” policy that would require the 
broker-dealer executing the ‘“‘block trade” to 
satisfy all the bids or offers traded through at the 
“block trade” price. Pursuant to the Amendment, 
each of the ITS participants have filed with the 
Commission, for its approval, rule changes 
adopting the trade-through rule and “block trade” 
policy.® 





2A “locked market” exists when the bid on the 
floor of one ITS participant equals or exceeds the 
offer for that security disseminated by another par- 
ticipant, or an offer on one floor equals or is less 
than the bid for that security disseminated by an- 
other participant. 


3However, the Pacific Stock Exchange, Inc. is 
permitted by the Amendment to automatically gen- 
erate quotes of up to 200 shares in order to permit 
specialists on both of its trading floors to employ 
its Autoquote System. 


4Trade-through rule b(3)(A); (d)(2)(A). 


5“Block trades” are defined as trades involving 
10,000 shares of common stock or a quantity of 
stock with a market value of $200,000 or more. 


6The Commission approved these rule changes in 
Securities Exchange Act Release No. 17704, 
(April 9, 1981). 


708/SEC DOCKET 


Il. Discussion 


In its March 1979 Status Report on progress to- 
wards the development of a national market sys- 
tem, the Commission designated nationwide price 
protection as a critical national market system goal 
and specifically indicated that trade-throughs were 
unacceptable in a national market system.’ The 
Amendment to the ITS Plan furthers this objective 
of price protection by establishing a general policy 
for all ITS participants to discourage brokers from 
executing trades at prices inferior to those avail- 
able through the ITS system. Furthermore, the 
trade-through rule creates useful remedies for cor- 
recting trade-throughs that may occur, which, 
among other things, assure that public agency 
orders receive the best possible execution. Ac- 
cordingly, the Commission believes the Amend- 
ment is a desirable step towards resolution of the 
problem of trade-throughs. In this regard, the 
Commission particularly notes and welcomes the 
initiative of the ITS participants in voluntarily ad- 
dressing the trade-through problem. 


Opportunity for interested parties to comment on 
the substance of the rule, and the attendant “block 
trade” policy and limitations on automatic quota- 
tions has been provided in the context of the rule 
change filings of each participant previously no- 
ticed for comment by the Commission.® No com- 
ments were received. In view of this previous op- 
portunity for comment and the importance of the 
Amendment in ensuring best execution of public 
orders and furthering the national market system 
objective of nationwide price protection, the Com- 
mission has determined to approve the Amend- 
ment on a permanent basis effective April 20, 
1981. 





7See Securities Exchange Act Release No. 15671 
(March 22, 1979), 44 FR 20360. 


8See Securities Exchange Act Release No. 
34-17671 (March 30, 1981); Securities Exchange 
Act Release No. 34-17612 (March 9, 1981); Se- 
curities Exchange Act Release No. 34-17579 
(February 26, 1981). 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority.9 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17704/April 9, 1981 


In the Matter of 


MIDWEST STOCK EXCHANGE, 
INCORPORATED 

120 South LaSalle Street 
Chicago, Illinois 60603 


PACIFIC STOCK EXCHANGE, INCORPORATED 
301 Pine Street 
San Francisco, California 94104 


BOSTON STOCK EXCHANGE, INC. 
53 State Street 
Boston, Massachusetts 02109 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


CINCINNATI STOCK EXCHANGE 
209 Dixie Terminal Building 
Cincinnati, Ohio 45202 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 





9See Pub. L. No. 87-592, 76 Stat., 394 (15 U.S.C. 
§ 78d-1); 17 CFR § 200.30-3(a)(29). 
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File Nos. SR-MSE-81-1 
SR-PSE-81-2, 3 
SR-BSE-81-2 
SR-NYSE-81-8 
SR-Phix-81-5 
SR-CSE-81-2 
SR-Amex-81-2 


ORDER APPROVING PROPOSED RULE 
CHANGES 


The self-regulatory organizations (“SROs”) listed 
above have each filed with the Commission, pur- 
suant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (“Act”) 
and Rule 19b-4 thereunder, copies of proposed 
rule changes to adopt Intermarket Trading System 
(“ITS”) ‘“trade-through” and “locked markets” 
rules." 


The provisions of the proposed rules specify that, 
subject to certain exceptions described in the 
Rule, a member shall avoid initiating a trade- 
through for any ITS Eligible Listed Security. In the 
event that a trade-through occurs and the ag- 
grieved party makes a timely complaint, the pro- 
posed rules place the responsibility on the party 
who initiated the trade-through to respond as 
promptly as practical to the aggrieved party’s com- 
plaint. The member is to notify the aggrieved party 
that either the member was relieved of his obliga- 
tion under an applicable condition described in the 
rule or that the complaint is valid and corrective 
action is being taken pursuant to the rule. 


The procedures for corrective action vary de- 
pending upon whether the broker-dealer initiating 
the trade-through (‘initiating broker-dealer’) and 





'The proposed rule changes were filed on the fol- 
lowing dates: (1) Midwest Stock Exchange, Incor- 
porated (“MSE”), February 20, 1981; (2) Pacific 
Stock Exchange Incorporated (“PSE”), February 
26 and 27, 1981; (3) Boston Stock Exchange, Inc. 
(“BSE”), March 2, 1981; (4) New York Stock Ex- 
change, Inc. (“NYSE’’), March 4, 1981; (5) 
Philadelphia Stock Exchange, Inc. (‘“Phix’’), March 
5, 1981; (6) Cincinnati Stock Exchange (“CSE”), 
March 20, 1981; and American Stock Exchange, 
Inc. (“Amex”), March 20, 1981. 
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the broker-dealer representing the contra side 
(“contra broker-dealer’) are executing orders 
which originated from off the floor. In the event 
that both the initiating and contra broker-dealers 
were acting for their own account, the trade- 
through would be cancelled and removed from the 
consolidated transaction reporting system (‘‘con- 
solidated system’). If, on the other hand, either 
the initiating or contra broker-dealer was ex- 
ecuting (in whole or in part) an order which origi- 
nated from off the floor, one of the following two 
alternative procedures would be required: 


(i) the initiating broker shall “satisfy, or 
cause to be satisfied, the bid or offer 
traded through in its entirety at the 
price of such bid or offer” or 2 


the initiating and contra side broker- 
dealers shall correct the price of their 
transaction to a price at which the 
trade-through would not have occurred 
(“adjusted price’), and the price cor- 
rection shali be reported in the consoli- 
dated system. 


Regardless of which corrective procedure is fol- 
lowed, the initiating broker-dealer also would be 
required to assure that the off-floor orders that 
were executed in the transaction which constituted 
the trade-through receive the price which caused 
the trade-through; the price at which the bid or 
offer traded through was satisfied, if it was 
satisfied; or the adjusted price, if there was an ad- 
justment; whichever of those prices is most bene- 
ficial to that order. 3 





2The NYSE, in its proposed rule filing, sought clar- 
ification of the applicability of Rule 10a-1 under 
the Act to short sales effected pursuant to this pro- 
vision of the proposed rules. The Commission ex- 
pects that, since short sales effected pursuant to 
this provision would not reflect the then current 
market at the time such sales were reported, they 
would be reported otherwise than on a “regular 
way” basis. As a result, such trades would not be 
subject to the requirements of Rule 10a-1. 


3|t should be noted, however, that the price of the 
public order is only corrected if the aggrieved party 
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The proposed rule also provides that if a member 
makes a bid for an ITS Security on the Exchange 
and causes a locked market with another ITS 
participating market center, the member shall 
send a commitment to trade to such other market 
center seeking the offer he has equalled or ex- 
ceeded which commitment shall be for either the 
number of shares he has bid or for the number of 
shares offered on the other market center, which- 
ever is less. The same principle shall apply to a 
member who makes an offer for an ITS Security 
on the Exchange and causes a locked market with 
another ITS participating market center. This pro- 
vision is subject to exceptions listed in the pro- 
posed rule. 4 


Notice of each proposed rule change together with 
the terms of substance of each proposed rule 
change was given by publication of a Commission 
release and by publication in the Federal Regis- 
ter.> No written comments with respect to the pro- 
posed rule changes have been received by the 
Commission. 





complains of the trade-through. The Commission 
is concerned that this dependence on the ag- 
grieved party’s complaint may not sufficiently elim- 
inate trade-throughs in certain instances. In partic- 
ular, a specialist can obtain an arbitrage profit by 
first purchasing or selling at a price inferior to a 
quote displayed on another exchange, and then 
satisfying the quote on the second exchange at 
the superior quote price. If the full interest of the 
quote is satisfied at the quoted price the party ini- 
tially traded through has no incentive to complain, 
although a public customer involved in the first 
trade is denied the best execution possible. The 
Commission strongly urges the ITS participants to 
address this problem. 


“Each of the rule filings provide that they will be 
effective immediately upon Commission approval 
with the exception of the “locked market’ provi- 
sions of the CSE’s proposed rule change which 
will become effective on August 1, 1981. 


5Notice of each proposed rule change was given 
by publication of a Commission release and by 
publication in the Federal Register, as follows: (1) 
MSE, Securities Exchange Act Release No. 17579 
(February 26, 1981), 46 FR 14876; (2) PSE, BSE, 
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The Commission finds that the proposed rule 
changes are consistent with the requirements of 
the Act and the rules and regulations thereunder 
applicable to national securities exchanges and a 
national market system for securities, and in par- 
ticular, the requirements of Sections 6(b)(5), 
11A(a)(1)(C) and 11A(a)(1(D) and the rules and 
regulations thereunder in that they are designed to 
remove impediments to and perfect the mecha- 
nism of a free and open market and a national 
market system; encourage brokers to seek out 
and obtain execution of customers orders in the 
best market; facilitate the offsetting of investors’ 
orders and contribute to best execution of such 
orders; and, in general, protect investors and the 
public interest. 


The Commission finds good cause for approving 
the PSE, BSE, NYSE, Phix, CSE and Amex rule 
proposals prior to the thirtieth day after the date of 
their publication since the filings all are substan- 
tially identical to the MSE proposed rule change® 
noted above (SR-MSE-81-1) which was published 
for public comment for the requisite period of time. 
In addition, the Commission believes that simulta- 
neous approval of all the SRO’s proposals is de- 
sirable in order to achieve system-wide implemen- 
tation of the trade-through rule as soon as 
possible. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule changes be, and they hereby are, 
approved effective April 20, 1981. 





FOOTNOTE, Continued 


NYSE and Phix, Securities Exchange Act Release 
No. 17612 (March 9, 1981), 46 FR 16770; and (3) 
CSE and Amex, Securities Exchange Act Release 
No. 17671 (March 30, 1981), 46 FR 20345 (April 
3, 1981). 


6The concepts embodied in the proposed rule 
changes were developed jointly by representatives 
of each of the ITS participating market centers, 
with the exception of the CSE which joined the ITS 
System after the other participants had reached 
agreement on the proposed trade-through rules as 
an appropriate regulatory response to the trade- 
through problem. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority.” 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21992/April 3, 1981 
In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


(70-6499) 


SUPPLEMENTAL ORDER AUTHORIZING THE 
ISSUANCE AND SALE OF PREFERRED STOCK 
AT COMPETITIVE BIDDING 


Appalachian Power Company (‘Appalachian’), an 
electric utility subsidiary of American Electric 
Power Company, Inc., a registered holding com- 
pany, has filed with this Commission a further 
post-effective amendment to the application- 
declaration in this proceeding pursuant to Sections 
6(b) and 12(c) of the Public Utility Holding Compa- 
ny Act of 1935 (“Act”) and Rules 42 and 50 pro- 
mulgated thereunder regarding the following pro- 
posed transaction. 


By order in this proceeding dated October 21, 
1980 (HCAR No. 21755), Appalachian was author- 
ized to issue and sell up to 1,600,000 shares of a 
new series of its no par cumulative preferred stock 





7See Pub. L. No. 87-592, 76 Stat. 394 (15 U.S.C. 
§78d-1); 17 CFR §200.30-3(a)(29). 
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pursuant to the competitive bidding requirements 
of Rule 50 under the Act. Pursuant to Appalach- 
ian’s request, a subsequent order was issued 
authorizing Appalachian to issue said shares 
through a private placement (HCAR No. 21800 
(November 21, 1980)). By further amendment, Ap- 
palachian now proposes to issue and sell the 
1,600,000 shares of preferred stock at competitive 
bidding. 


The Virginia State Corporation Commission and 
the Tennessee Public Service Commission have 
authorized the issuance and sale of the preferred 
stock. No other state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 21719), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no ad- 
verse findings are necessary; and that it is appro- 
priate in the public interest and the interest of 
investors and consumers that said application- 
declaration, as now amended, be granted and 
permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as now amended, be, and 
it hereby is, granted and permitted to become ef- 
fective forthwith, subject to the terms and condi- 
tions prescribed in Rules 24 and 50 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21993/April 6, 1981 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC 
COLUMBIA GAS SYSTEM SERVICE 
CORPORATION 

COLUMBIA LNG CORPORATION 
20 Montchanin Road 

Wilmington, Delaware 19807 


COLUMBIA GAS TRANSMISSION 
CORPORATION 

1700 MacCorkle Avenue, S.E. 
Charleston, West Virginia 25314 


COLUMBIA GAS OF OHIO, INC. 
COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 
COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 
COLUMBIA GAS OF MARYLAND, INC. 

99 North Front Street 

Columbus, Ohio 43215 


COLUMBIA HYDROCARBON CORPORATION 
THE INLAND GAS COMPANY, INC. 
COLUMBIA COAL GASIFICATION 
CORPORATION 

340 -— 17th Street 

Ashland, Kentucky 41101 


COLUMBIA GULF TRANSMISSION COMPANY 
3805 Wesi Alabama Avenue 
Houston, Texas 77027 


COLUMBIA GAS DEVELOPMENT OF CANADA 
LTD. 

639 — 5th Avenue, S.W. 

Calgary, Alberta, Canada T2POM9 


COLUMBIA GAS DEVELOPMENT 
CORPORATION 

1700 West Loop, South 

Houston, Texas 77027 


(70-6580) 


NOTICE OF PROPOSED INTRASYSTEM FINANC- 
ING; ISSUANCE AND SALE OF SHORT-TERM 
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NOTES TO BANKS AND COMMERCIAL PAPER TO 
DEALERS; EXCEPTION FROM COMPETITIVE BID- 
DING 


The Columbia Gas System, Inc. (‘Columbia’), a 
registered holding company, and its subsidiaries 
named above (‘‘Subsidiaries’’), have filed an 
application-declaration,and an amendment there- 
to, with this Commission under Sections 6(b), 9, 


Equity 


10, 12(b) and 12(f) of the Pblic Utility Holding 
Company Act of 1935 (‘Act’) and Rules 43, 45, 
50(a)(3) and 50(a)(5) thereunder. 


It is proposed that the Subsidiaries listed below 
issue and sell to Columbia prior to December 31, 
1981, Common Stock (“Common Stock”) and In- 
stallment Promissory Notes (‘Notes’) up to the 
amount indicated: 





No. Of Par isdac 
Shares Value pS 


reqai 


yvOunN 





Columbia of 
Kentucky..... 


Columbia of 
Maryland..... 
Columbia of 

New YOrK.ceee 
Columbia 
Pennsyivan 
Columbia 
Virginia 
Columbia of 
West Virginia . : 6, 
Columbia Gulf 
Development U.S. 
Hydrocarbon... 


000,000 


Installment 
Notes 
Aggrezate 

Amount 





S 
~~ 


2,800 ,000 
28 , 700,000 
1,600,090 


1,300,000 


45,000,000 
25,000 ,000 
7,000,000 
1,200,000 


1,600,000 
i, 300,000 
15,200,000 
2,300,000 
€,000 ,000 
45,000,000 
25,000,000 


7,000,000 
1,200,000 


3,000 ,000 


120,000 


Coal Gasification 1,000 ,000 


Columbia Trans- 
io a re 
Development Canada.. 


9 ,000 ,000 


The Notes will be unsecured, and dated the date 
of their issue. The principal amount will be due in 
Twenty equal annual installments on January 31st 
of each of the years 1983 io 2002, inclusive. Inter- 
est on all Notes will accrue from the date of issu- 
ance and is to be paid semi-annually on the 
unpaid principal thereof until fully paid. The inter- 
est rate will be the actual cost of money to Colum- 
bia with respect to its last sale of debentures prior 
to the issuance of the Notes, decreased by an 


Volume 22, No. 8, April 21, 1981 


4,000,000 


160,000,000 
21,000 ,000 





312,100,000 321,000,000 





amount necessary in order that the interest rate be 
a multiple of 1/10th of 1%. Columbia sold 
$100,000,000 principal amount of debentures on 
August 13, 1980, as authorized by Commission 
order dated August 5, 1980 (HCAR No. 21671), at 
a cost of money of 12.941%, and may sell addi- 
tional long-term securities during the financing pe- 
riod. The Notes to be issued initially will, therefore, 
bear an interest rate of 12.9% and Notes to be 
issued subsequent to Columbia's future financings 
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will carry an interest rate related to the last sale of 
debentures prior to the issuance of said Notes. 
However, should Columbia issue any notes under 
its Revolving Credit and Term Loan Agreement 
dated as of April 1, 1980 (“Term Agreement’), 
among Columbia and certain banks named there- 
in, then notes issued by the subsidiaries subse- 
quent to such financing may be Floating Rate 
Term Notes due March 31, 1987. Interest on the 
Floating Rate Term Notes will be paid on a calen- 
dar quarterly basis on the unpaid principal amount 
of said Notes at a floating rate which will be equal 
to the effective cost of money to Columbia under 
the Term Agreement. None of the Installment 
Notes will be purchased by Columbia subsequent 
to December 31, 1981. 


Installment Notes and/or Floating Rate Term 
Notes issued by Development Canada would have 
the same provisions as Installment Notes and/or 
Floating Rate Term Notes as mentioned above ex- 
cept the payment of both interest and current ma- 
turities would only be made to the extent that De- 
velopment Canada had U.S. taxable earnings from 
operations and therefore a corresponding tax 
liabiilty on a year-to-year basis. Any unpaid inter- 
est and current maturities, resulting because of 
the aforementioned provision, would be accrued 
and carried forward to future years and would be 
paid at such time as Development Canada had 
sufficient U.S. taxable earnings. 


It is stated that the proceeds from the issuance 
and sale of the Common Stock and Notes, togeth- 
er with funds generated from internal sources, will 
be used to finance these Subsidiaries’ capital ex- 
penditure programs and other corporate needs. 
Columbia LNG Corporation (“LNG”) and Columbia 
Gas System Service Corporation (‘Service’) plan 
to finance their entire capital expenditure pro- 
grams from internally generated funds. The pro- 
jected aggregate of net capital expenditures for 
the Subsidiaries is estimated at $513,186,000. 


Columbia proposes to advance on open account 
to certain of the Subsidiaries, and have outstand- 
ing from time to time, up to an aggregate amount 
of $576,500,000 to finance the purchase by such 
Subsidiaries of underground storage gas and liq- 
uid hydrocarbon inventories and to satisfy other 
short-term needs. All of such advances are to be 
taken down by December 31, 1981, and repaid on 
or before May 31,1982. The open account ad- 
vances will initially bear interest at the rate in ef- 
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fect from time to time at the agent bank for Colum- 
bia’s short-term loan line of credit. Interest 
charges to these Subsidiaries will be adjusted, 
after the storage financing period, to the effective 
cost of money Columbia achieves on its short-term 
borrowing for this purpose. 


Columbia’s proposed advances to the Subsidiaries 
will be limited to the amount of each Subsidiary’s 
estimated short-term financing requirements as 
shown below: 


Columbia of Kentucky 
Columbia of Ohio 
Columbia of Maryland 
Columbia of New York 
Columbia of Pennsylvania 
Columbia of Virginia 
Columbia of West Virginia 
Columbia Transmission 
Columbia Gulf 
DEVEIGDMOERUULS.. <a. coca cca tees saecews 
Development Canada 
Columbia LNG 
Hydrocarbon 


$ 17,300,000 
122,200,000 
2,100,000 
3,800,000 
15,700,000 
4,300,000 
36,100,000 
250,000,000 
36,000,000 
20,000,000 
5,000,000 
60,000,000 
1,000,000 
1,000,000 
1,000,000 
1,000,000 
$576,500,000 


Coal Gasification 
Service 


Columbia proposes to issue promissory notes to 
banks and to issue and sell commercial paper to 
dealers up to an aggregate outstanding principal 
amount for notes and commerical paper together 
of $350,000,000 at any one time through May 31, 
1982. Virtually all of the proceeds will be related to 
gas inventory requirements and in no event will 
the financing of other short-term requirements ex- 
ceed the limitations of Columbia’s Certificate of In- 
corporation with regard to unsecured debt. 


Columbia may sell commercial paper to one or 
more commercial paper dealers if the effective in- 
terest rate on such commercial paper is less than 
the effective interest cost for an equivalent amount 
of bank borrowings on the borrowing date. Howev- 
er, in order to obtain greater flexibility, Columbia 
might issue commerical paper with an effective in- 
terest cost in excess of the effective interest cost 
on equivalent bank borrowings, if the paper has a 
maturity of not more than 60 days from the date of 
issue. 


Commerical paper will be issued by Columbia in 
denominations of not less than $50,000 nor more 
than $5,000,000 and will be reoffered by the deal- 
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er or dealers. Such commerical paper will be sold 
by Columbia to the dealer or dealers at a discount 
rate which will not be in excess of the discount 
rate per annum prevailing at the date of issuance 
for commercial paper of that particular maturity 
and rating, sold by issuers thereof to commercial 
paper dealers. No commission or fee wil be pay- 
able by Columbia in connection with the issuance 
and sale of such commercial paper. The purchas- 
ing dealer, however, will reoffer such notes at a 
discount rate of 1/10 of 1% per annum less than 
such discount rate to the issuer. The commercial 
paper will be reoffered by the commercial paper 
dealer or dealers to not more than 200 of their 
customers (a total of 200 customers if more than 
one dealer) identified and designated in non-public 
lists of institutional investors prepared in advance 
by each of them for this purpose. It is expected 
that Columbia’s commerical paper will be held by 
customers to maturity, but if they wish to resell 
prior thereto, the commercial paper dealer, pursu- 
ant to repurchase agreement, will repurchase the 
notes and reoffer the same to others on this desig- 
nated list of customers. The commercial paper 
shall be in the form of promissory notes with matu- 
rities to be determined by market conditions, ef- 
fective interest cost to Columbia and Columbia’s 
anticipated cash requirements at the time of issu- 
ance. The commercial paper to be issued by Co- 
lumbia would not be payable prior to maturity. 


For short-term purposes, Columbia intends to se- 
cure credit lines from banks in an aggregate 
amount of up to $350,000,000. Borrowings under 
these lines of credit would be repaid by May 31, 
1982. Columbia would also have the right to pre- 
pay any or all of such notes, in whole or in part, 
without penalty. It is anticipated that the negotia- 
tions will result in a maximum effective interest 
cost not greater than the prime rate, in effect from 
time to time, adjusted for the effect of compensat- 
ing balances or fees in lieu thereof. Assuming a 
10% compensating balance requirement and a 
prime rate of 17%, the effective cost would be 
18.89%. Assuming a fee in lieu of balances of %4% 
and a prime rate of 17%, the effective interest cost 
would be 17.25%. 


An exception from the competitive bidding require- 
ments of Rule 50 pursuant to subparagraph (a)(5) 
thereof is requested for the issuance of commer- 
cial paper by Columbia, because the commercial 
paper matures in nine months or less, it is imprac- 
tical to obtain competitive bids for commercial 
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paper, and current commercial paper rates of 
prime borrowers are published in daily financial 
publications. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Office of Public Reference. Any interested per- 
son wishing to comment or request a hearing 
should submit views in writing by April 29, 1981 to 
the Secretary, Securities and Exchange Commis- 
sion, Washington, D.C. 20549, and serve a copy 
on the applicants-declarants at the addresses 
specified above and proof of service (by affidavit 
or, in the case of an attorney at law, by certificate) 
should be filed with the request. Any request for a 
hearing shall identify specifically the issues of fact 
or law that are disputed. A person who so re- 
quests will be notified of any hearing, if ordered, 
and will receive a copy of any notice or order 
issued in this matter. After said date the 
application-declaration, as filed or as it may be 
amended, may be permitted to become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21994/April 7, 1981 
In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


(70-6538) 


ORDER AUTHORIZING PUBLIC UTILITY COM- 
PANY TO ISSUE FIRST MORTGAGE BONDS 
AND PREFERRED STOCK AT COMPETITIVE 
BIDDING; RESERVATION OF JURISDICTION 


Alabama Power Company (‘Alabama’), an elec- 
tric utility subsidiary of The Southern Company, a 
registered holding company, has filed an 
application-declaration and amendments thereto 
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with this Commission pursuant to Sections 6(b) 
and 12(c) of the Public Utility Holding Company 
Act of 1935 (‘Act’) and Rules 42 and 50 promul- 
gated thereunder regarding the proposed transac- 
tions. 


Alabama proposes to issue and Sell up to 
$200,000,000 aggregate principal amount of its 
first mortgage bonds (‘‘new Bonds’’). Of such 
amount it is proposed that up to $100,000,000 
principal amount of new Bonds (“initial series’) 
will be issued in April, 1981 or subsequent thereto, 
and up to $100,000,000 principal amount of new 
Bonds (‘‘additional series’) will be issued in one or 
more series from time to time not later than August 
31, 1981. It is proposed that each series of new 
Bonds will have a term of not less than five nor 
more than 30 years and will be sold at competitve 
bidding for the best price obtainable but for a price 
to Alabama of not less than 98% nor more than 
1013%4% of the principal amount thereof, plus ac- 
crued interest. The new Bonds will be issued 
under the Indenture dated as of January 1, 1942, 
between Alabama and Chemical Bank, as Trustee, 
as heretofore supplemented by various indentures 
supplemental thereto, and as to be further supple- 
mented by Supplemental Indentures to be dated 
as of the first day of the month during which each 
series of new Bonds is issued. 


It is proposed that Alabama will decide on the term 
of each series of new Bonds after the date of the 
respective public invitation for proposals and then 
in each case notify prospective bidders by tele- 
phone, confirmed in writing, of its decision, not 
less than 72 hours prior to the time of each bid- 
ding. It is also proposed that in each such notice 
Alabama may designate a lesser aggregate princi- 
pal amount of the new Bonds of the particular 
series to be issued and sold than that previously 
specified in the respective public invitation for pro- 
posals, and that Alabama reserve the right in its 
discretion to designate a principal amount or term 
for the new Bonds of a particular series different 
from that theretofore specified by notice to pro- 
spective bidders not less than 24 hours prior to the 
time of each bidding. 


Alabama will provide that none of the new Bonds 
will be redeemed for a five-year period com- 
mencing with the first day of the month of issu- 
ance, respectively, at a regular redemption price if 
such redemption is for the purpose or in anticipa- 
tion of refunding such new Bond through the use, 
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directly or indirectly, of funds borrowed by 
Alabama at an effective interest cost to Alabama 
of less than the effective interest cost to Alabama 
of the respective series of new Bonds. Such limita- 
tion will not apply to redemptions at a special re- 
demption price by operation of the improvement 
(sinking) fund or the maintenance and replace- 
ment provision of above-mentioned Indenture or 
by the use of proceeds of released property. 
Alabama also will covenant that it will not redeem 
any of the new Bonds of a particular series, in any 
year prior to the fifth year after the issuance of 
such series, through the operation of the improve- 
ment (sinking) fund provisions in a principal 
amount which would exceed the improvement fund 
requirement attributable to such series (i.e., 1% of 
the aggregate principal amount of such series). In 
addition, Alabama may make provision for a man- 
datory cash sinking fund for the benefit of the new 
Bonds of a particular series. Such sinking fund 
would retire up to 5% annually of the initial aggre- 
gate principal amount of the new Bonds of such 
series, commencing five years or later after the 
sale thereof. Alabama also may have the non- 
cumulative option, commencing five years or later 
after the sale, of increasing any such sinking fund 
payment by an amount not exceeding such sinking 
fund payment. 


Alabama also proposes to issue up to 
$50,000,000 aggregate stated value of its pre- 
ferred stock, with a stated value of up to $100 per 
share (‘new Preferred Stock”), and to sell such 
securities at competitive bidding for the best price 
obtainable but for a price to Alabama of not less 
than 100% nor more than 102% of the stated 
value per share, which shall also be the public of- 
fering price per share. In addition, Alabama pro- 
poses to pay to the purchasers of the new Pre- 
ferred Stock compensation for their services in 
purchasing and making a public offering of such 
shares, which compensation shall be included as 
part of the competitive bidding on the new Pre- 
ferred Stock. It is proposed that the new Preferred 
Stock be issued in one or more series from time to 
time not later than August 31, 1981. 


The terms of each series of the new Preferred 
Stock will be established by amendment to the 
charter of Alabama. Alabama may also make pro- 
vision for a cumulative sinking fund for the benefit 
of the new Preferred Stock which would retire not 
more than 5% annually of the number of shares in- 
itially issued of the particular series, commencing - 
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five years or later after the sale, with the non- 
cumulative option on any sinking fund date, 
commencing five years or later after the sale, of 
redeeming up to an additional like number of 
shares. Alabama will provide that no share of the 
new Preferred Stock will be redeemed for a five- 
year period commencing with the first day of the 
month of issuance, respectively, if such redemp- 
tion is for the purpose or in anticipation of re- 
funding such share directly or indirectly through 
the incurring of debt, or through the issuance of 
stock ranking equally with or prior to the new 
Preferred Stock as to dividends or assets, if such 
debt has an effective interest cost to Alabama or 
such stock has an effective dividend cost to 
Alabama of less than the effective dividend cost to 
Alabama of the respective series of the new 
Preferred Stock. 


Alabama may request by amendment hereto that 
one or more of such sales of new Bonds or new 
Preferred Stock be excepted from the competitive 
bidding requirements of Rule 50. Alabama pro- 
poses to use the proceeds from each sale of the 
new Bonds and the new Preferred Stock, along 
with other funds, to finance its business as an 
electric utility company, primarily the repayment of 
outstanding short-term indebtedness and the pay- 
ment of costs incurred in its on-going construction 
program, estimated at $487,318,000 for 1981. 


The fees, commissions and expenses to be 
incurred in connection with the issuance of the ini- 
tial series of new Bonds are estimated at 
$418,000, including legal fees of $61,000, ac- 
counting fees of $21,000 and bond rating fees of 
$60,000. The fee of counsel for the purchasers of 
the bonds is estimated at $26,000 and will be paid 
by the successful bidders. The proposed transac- 
tions have been authorized by the Alabama Public 
Service Commission. It is stated that no other 
state or federal regulatory authority, other than 
this Commission, has jurisdiction over the pro- 
posed transactions. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 21902), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, is is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 
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IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act: 


IT IS FURTHER ORDERED, that jurisdiction be, 
and it hereby is, reserved with respect to: 


(1) Any post-effective amendment Alabama may 
file for an exception from the competitive bidding 
requirements of Rule 50; 


(2) Any change in the terms of the draft supple- 
mental indenture or in the draft charter amend- 
ment with respect to the preferred stock; 


(3) Fees and expenses with respect to the sale of 
the issues other than the initial series of the first 
mortgage bonds. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21995/April 7, 1981 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6556) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF FIRST MORTGAGE BONDS AT COMPETI- 
TIVE BIDDING 


Louisiana Power & Light Company (‘Louisiana’), 
a wholly-owned subsidiary of Middle South Utili- 
ties, Inc., a registered holding company, has filed 
a declaration and an amendment thereto with this 
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Commission under Sections 6(a) and 7 of the Pub- 
lic Utility Holding Company Act of 1935 (‘Act’) 
and Rule 50 thereunder. 


Louisiana proposes to issue and sell, at competi- 
tive bidding, up to $75,000,000 principal amount of 
its first mortgage bonds (‘‘Bonds’”’) of a new series 
having a term of not less than five nor more than 
thirty years. In light of uncertainties in the present 
capital markets, however, and to provide the com- 
pany with flexibility in responding to capital market 
requirements prior to the time of bidding, Louisi- 
ana seeks to reserve the right to reduce the princi- 
pal amount of the Bonds to be issued and sold 
and/or change the maturity of the Bonds to a ma- 
turity of not less than five nor more than 29 years. 
If Louisiana exercises this right, it will give appro- 
priate notice of such change and/or reduction not 
later than 24 hours preceding the time fixed for the 
presentation of bids. 


The interest rate of the Bonds (which will be a mul- 
tiple of Yeth of 1%) and the price, exclusive of ac- 
crued interest, to be paid to Louisiana for the 
Bonds (which will be not less than 98% nor more 
than 10134% of the principal amount thereof) will 
be determined by competitive bidding. The Bonds 
will be issued under the company’s Mortgage and 
Deed of Trust, dated as of April 1, 1944, as here- 
tofore supplemented by various indentures and as 
it is to be further supplemented by a Twenty-ninth 
Supplemental Indenture to be dated as of the first 
day of the calendar month in which the Bonds are 
issued. 


The supplemental indenture will include a prohibi- 
tion against refunding the Bonds, directly or indi- 
rectly, with funds borrowed at a lower interest cost 
for a period of not more than five years. 


Net proceeds from the sale of the Bonds will be 
applied by Louisiana to finance its business, 
including payment, in part, of short-term loans es- 
timated to total $110,000,000 and the financing, in 
part, of construction estimated to be $280,200,000 
in 1981. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
to be $207,737, including legal fees of $57,000, 
rating fees of $31,875, and printing costs of 
$48,000. The successful bidders for the Bonds will 
pay legal fees and expenses estimated to be 
$23,000. 
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No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21961) and 
no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be and hereby is 
permitted to become effective forthwith subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that certificates 
thereunder shall be filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21996/April 8, 1981 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 


(70-6570) 


ORDER AUTHORIZING HOLDING COMPANY TO 
ACT AS SURETY FOR SUBSIDIARY 


American Electric Power Company, Inc. (“Ameri- 
can’), a registered holding company, has filed a 
declaration with this Commission pursuant to Sec- 
tion 12(b) of the Public Utility Holding Company 
Act of 1935 (‘‘Act’’) and Rule 45 promulgated 
thereunder. 
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On December 31, 1980, Kingsport filed with the 
Public Service Commission of Tennessee new in- 
creased rates for electric service in Tennessee. By 
Order dated January 30, 1981, the Tennessee 
Commission permitted the increased rates to go 
into effect on February 2, 1981, prior to the com- 
pletion of its investigation of such increased rates, 
provided that Kingsport posted an appropriate 
bond to assure the making of appropriate refunds 
to its customers in the event the Tennessee Com- 
mission’s final order in the proceeding should re- 
quire refunds to be made. In order to comply with 
the Order of the Tennessee Commission, Kings- 
port obtained a commercial bond and posted such 
commercial bond with the Tennessee Commission 
on February 2, 1981. The premium for obtaining 
such commercial bond was approximately $14,000 
per annum, which cost was deemed to be exces- 
sive. It was therefore determined that Kingsport 
should post its own bond on which American 
would act as surety. 


Since the Tennessee Commission had not re- 
quired a bond in any of Kingsport’s previous rate 
cases and since Kingsport had no prior notice that 
a bond would be required in the present instance, 
American did not have sufficien ttime to seek prior 
approval from this Commission for the execution 
of the surety bond as surety on behalf of Kings- 
port. In reliance upon the provisions of Rule 45 
(b)(3) promulgated under the Act, American exe- 
cuted as surety and Kingsport executed as princi- 
pal a surety bond, dated as of January 30, 1981, 
in the amount of $6,415,825 which was posted 
with the Tennessee Commission on February 20, 
1981. With such substitution, the commercial bond 
was cancelled, and, due to the early cancellation, 
no premium was charged. 


American is acting as surety without charging a 
fee. American and Kingsport filed a statement 
dated February 23, 1981, pursuant to Rule 
45(b)(3) advising this Commission of the action 
taken. American now seeks authorization to act as 
surety. 


The fees and expenses incurred by American in 
connection with this transaction are estimated not 
to exceed $2,500. No state or federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
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promulgated under the Act (HCAR No. 21956), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration be, and it hereby is, permitted to be- 
come effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21997/April 8, 1981 


In the Matter of 


COLUMBUS AND SOUTHERN OHIO ELECTRIC 
COMPANY 

215 North Front Street 

Columbus, Ohio 43215 


(70-6585) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF BONDS AND PREFERRED STOCK 


Columbus and Southern Ohio Electric Company 
(“CSOE”), an electic utility subsidiary of American 
Electric Power Company, Inc., a registered hold- 
ing company, has filed an application-declaration 
with this Commission pursuant to Sections 6(b) 
and 12(c) of the Public Utility Holding Company 
Act of 1935 (‘‘Act’’) and Rules 42 and 50 thereun- 
der. Arkansas proposes to issue and sell up to 
$110,000,000 aggregate principal amount of its 
first mortgage bonds, of a new series, having a 
maturity of not less than 5 years and not more 
than 30 years. The bonds will be issued under 
CSOE’s Indenture of Mortgage and Deed of Trust 
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dated September 1, 1940, as supplemented and 
as to be further supplemented. CSOE also pro- 
poses to issue and sell up to 600,000 shares of a 
new series of its cumulative preferred stock with a 
par value of $25 per share. The terms of the bonds 
and the preferred stock will be determined by com- 
petitive bidding. If market conditions should not be 
acceptable for the sale of either the bonds or 
preferred stock on a competive bidding basis, 
CSOE intends to amend the application-dec- 
laration so as to provide for their sale on another 
basis. The proceeds of the sale of the bonds and 
preferred stock, together with other available 
cash, will be used by CSOE to finance its busi- 
ness, including the repayment of bank loans and 
other short-term debt. 


The application-declaration and any amendments 
thereto are available for inspection through the 
Commission’s Office of Public Reference. Any in- 
terested person wishing to comment or request a 
hearing should submit views in writing by May 1, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the applicant-declarant at the address 
specified above, and proof of service (by affidavit 
or, in the case of an attorney at law, by certificate) 
should be filed with the request. Any request for a 
hearing shall specify the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date, the application-declaration, as 
filed or as it may be amended, may be granted 
and permitted to become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21998/April 8, 1981 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
2700 One Main Place 
Dallas, Texas 75250 


(70-6587) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF COMMON STOCK 


Central and South West Corporation (“CSW”), a 
registered holding company, has filed a declara- 
tion with this Commission under Sections 6(a) and 
7 of the Public Utility Hoiding Company Act of 
1935 (“Act”) and Rule 50 thereunder. CSW pro- 
poses to issue and sell by September 30, 1981 up 
to 6,000,000 shares of its common stock, par 
value $3.50 per share. Net proceeds, estimated at 
$84,000,000, from the sale of the stocks will be 
used to retire short-term debt incurred to finance 
capital contributions to wholly owned subsidiaries. 


The declaration and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Any interest- 
ed person wishing to comment or request a hear- 
ing should submit views in writing by May 4,1981, 
to the Secretary, Securities and Exchange Com- 
mission, Washington. D.C. 20549, and serve a 
copy on the declarant at the address specified 
above and proof of service (by affidavit or, in the 
case of an attorney at law, by certificate) should 
be filed with the request. Any request for hearing 
shall identify specifically the issues of fact or law 
that are disputed. A person who so requests will 
be nofified of any hearing, if ordered, and will re- 
ceive a copy of any notice or order issued in this 
matter. After said date, the declaration, as filed or 
as it may be amended, may be permitted to be- 
come effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmoris 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21999/April 9, 1981 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
P.O. Box 2333 
Boston, Massachusetts 02107 


BLACKSTONE VALLEY ELECTRIC COMPANY 
Washington Highway, P.O. Box 1111 
Lincoln, Rhode Island 02865 


EASTERN EDISON COMPANY 
36 Main Street 
Brockton, Massachusetts 02403 


(70-6502) 


NOTICE OF PROPOSED ISSUE AND SALE OF 
COMMON STOCK THROUGH A NEGOTIATED 
UNDERWRITING BY PARENT; ACQUISITION OF 
COMMON STOCK OF OR CAPITAL CONTRIBU- 
TION TO SUBSIDIARIES; EXCEPTION FROM 
COMPETITIVE BIDDING 


Eastern Utilities Associates (‘“EUA’), a registered 
holding company, and Blackstone Valley Electric 
Company (‘Blackstone’), and Eastern Edison 
Company (‘Eastern Edison’), subsidiaries of 
EVA, have filed an application-declaration, and 
amendments thereto, with this Commission under 
Sections 6(a), 7, 9(a), 10, 12(b) and 12(f) of the 
Public Utility Holding Company Act of 1935 
(“Act”), and Rules 43, 45, 50(a)(3) and 50(a)(5) 
thereunder. EUA proposes to issue and Sell 
through an underwritten public offering on or be- 
fore September 30, 1981, up to 900,000 shares of 
$5 par value common stock at a price and terms to 
be determined by negotiation. Proceeds of the 
stock sale are estimated to total between 
$9,500,000 and $10,000,000. The net proceeds 
will be used to acquire common stock of or to 
make capital contributions to Eastern Edison 
and/or Blackstone. Common stock would be pur- 
chased at the par value, which is $25 per share 
and $50 per share, for Eastern Edison and 
Blackstone. The amount of such purchases will 
depend upon various factors, including the pro- 
ceeds received by EUA, but will not exceed 
$11,700,000 for Eastern Edison and $1,500,000 
for Blackstone. Eastern Edison and Blackstone 
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will use the funds received, together with other 
available cash, to finance its business including 
the repayment of short-term bank borrowings. 


EUA requests an exception from the competitive 
bidding requirements of Rule 50 pursuant to rule 
50(a)(5) in conection with the proposed issuance 
and sale of stock to underwriters for sale to the 
public. EUA proposes, and is hereby authorized, 
forthwith, (a) to negotiate with and select one or 
more investment banking firms to act as underwrit- 
ers for the shares and (b) to negotiate the price 
and other terms upon which the shares will be 
issued to the public. EUA states that the exception 
is justified because the company has had 
unsatisfactory experiences with recent common 
stock offerings at competitive bidding, substantial 
sales effort by underwriters is necessary to suc- 
cessfully market EUA’s stock, and the small size 
of the offering deters competitive bids. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission's Office of Public Reference. Any 
interested person wishing to comment or request a 
hearing should submit views in writing by May 
4,1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the applicants-declarants at the ad- 
dresses specified above and proof of service (by 
affidavit or, in the case of an attorney at law, by 
certificate) should be filed with the request. Any 
request for a hearing shall identify specifically the 
issues of fact or law that are disputed. A person 
who so requests will be notified of any hearing, if 
ordered, and will receive a copy of any notice or 
order issued in this matter. After said date, the 
application-declaration, as filed or as it may be 
amended, may be granted or permitted to become 
effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22000/April 9, 1981 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-6371) 


SUPPLEMENTAL ORDER AUTHORIZING 
TRANSACTIONS RELATED TO FINANCING OF 
COAL-HANDLING EQUIPMENT 


Arkansas Power & Light Company (‘Arkansas’), 
an electric utility subsidiary of Middle South Utili- 
ties, Inc., a registered holding company, has filed 
with this Commission a post-effective amendment 
to the application-declaration in this proceeding 
pursuant to Sections 9(a), 10, and 12(d) of the 
Puubic Utility Holding Company Act of 1935 
(‘Act’) and Rule 44 promulgated thereunder. 


By order in this proceeding dated December 18, 
1979 (HCAR No. 21345), Arkansas was author- 
ized to engage in certain transactions related to 
the financing of coal handling equipment. Pursu- 
ant to said order, Arkansas entered into a lease 
with Continental Illinois National Bank and Trust 
Company of Chicago (“Owner Trustee” or “Les- 
sor’), under which Arkansas was to lease from the 
Owner Trustee coal-handling equipment to supply 
processed coal to the two units of the White Bluff 
Steam Electric Generating Station (‘Station’), 
under construction near White Bluff, Arkansas. 


The post-effective amendment states that Arkan- 
sas held the First Closing with respect to the 
Phase | Equipment on December 20, 1979, and 
the Second Closing with respect to the Phase Il 
Equipment on April 22, 1980; however, due to 
delays in construction, the company was not able 
to hold the Third Closing with respect to the Phase 
Ill Equipment in December 1980, as originally con- 
templated. Accordingly, Arkansas now states that 
the sale, purchase, and lease of the Phase III 
Equipment is expected to take place in April 1981 
(“Third Closing Date”). 


The delay in the Third Closing Date will cause 
other minor changes to be made in the terms of 
financing. In addition, the Basic Term lease rate 
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for the Phase III Equipment will be changed in an 
amount which is not expected to be material. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said post-effective 
amendment to the application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21889), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as now amended, be, and 
it hereby is, granted and permitted to become ef- 
fective forthwith, subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 623/April 8, 1981 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
May 4, 1981 to request a hearing on an applica- 
tion by Barclays-AmericanCorporation (‘‘Bar- 
clays’), pursuant to Section 310(b)(1)(ii) of the 
Trust Indenture Act off 1939 declaring that the 
trusteeship of Morgan Guaranty Trust Company of 
New York under two indentures of Barclays is not 
so likely to involve a material conflict of interest as 
to make it necessary to disqualify Morgan Guaran- 
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‘ty Trust Company of New York from acting as 
trustee. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11716/April 3, 1981 


In the Matter of 


SHEARSON DAILY DIVIDEND INC. 

SHEARSON GOVERNMENT AND 
AGENCIES INC. 

TRIANGLE INCOME FUND INC. 

SHEARSON LOEB RHOADES INC. 

14 Wall Street 

New York, New York 10005 


(812-4815) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTION FROM SECTION 
2(a)(19) OF THE ACT 


On March 6, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11671) of an ap- 
plication filed on February 2, 1981, and an amend- 
ment thereto on March 4, 1981, by Shearson Daily 
Dividend Inc., Shearson Government and Agen- 
cies Inc., and Triangle Income Fund Inc. 
(“Funds”), each registered under the Investment 
Company Act of 1940 (‘Act’) as an open-end di- 
versified, management investment company; 
Shearson Loeb Rhoades Inc. (““Shearson’’) princi- 
pal underwriter of the Funds and whose wholly- 
owned subsidiary, Bernstein-Macaulay, Inc., acts 
as investment adviser to the Funds; and any sub- 
sequently formed investment company which 
Shearson or any of its subsidiaries may serve as 
investment adviser to or principal underwriter of 
(collectively Applicants’) for an order of the Com- 
mission pursuant to Section 6(c) of the Act 
declaring that Judge James J. Crisona shall not be 
considered an “interested person” of the Appli- 
cants, as defined in Section 2(a)(19) of the Act, 
solely by reason of his being the father of Cynthia 
Crisona, an employee of Shearson. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order 
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disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policies and provisions of the Act. Ac- 
cordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the requested’ exemption from the provi- 
sions of Section 2(a)(19) of the Act to the extent 
requested, be, and hereby is, granted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11717/April 6, 1981 


Admin. Proc. File No. 3-5889 
In the Matter of 


FIDELITY DAILY INCOME TRUST 
82 Devonshire Street 
Boston, Massachusetts 


and 


WALTER UNTERMEYER, JR. 
New York, New York 


OPINION OF THE COMMISSION 


APPLICATION FOR DETERMINATIONS 
OF STATUS 


Doctrine of Comity 


Where shareholder of registered invest- 
ment company sought detteminations 
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that certain trustees of company were 
controlled and interested persons of 
company’s investment adviser, and 
same shareholder had brought a deriva- 
tive action against trustees and adviser 
in federal district court, held, since de- 
terminations sought by shareholder 
were not necessary to the ccort’s dispo- 
sition of the issues in his lawsuit, adher- 
ence to doctrine of comity did not re- 
quire Commission to defer to the court. 


Peter M. Saparoff and Susan E. Johnson, of 
Gaston Snow & Ely Bartlett, for Fidelity Daily In- 
come Trust. 


Gordon B. Greer, of Bingham Dana & Gould, for 
George K. McKenzie and William R. Spaulding. 


Joan T. Harnes, of Silverman & Harnes, for Walter 
Untermeyer, Jr. 


Richard M. Reilly, James S. Dittmar and Jeffrey 
C. Bates, of Goodwin, Procter & Hoar, for Fidelity 
Management & Research Company. 


Gerald Osheroff, Glen A. Payne, Katherine A. 
Malfa, and Lewis B. Reich, for the Commission’s 
Division of Investment Management. 


Walter Untermeyer, Jr., a shareholder of Fidelity 
Daily Income Trust (“Fund”), a registered invest- 
ment company, filed an application pursuant to 
Sections 2(a)(9) and 2(a)(19) of the Investment 
Company Act seeking a determination that George 
K. McKenzie and William R. Spaulding, trustees of 
Fund, are controlled and interested persons of Fi- 
delity Management & Research Company (“‘Advis- 
er’), Fund’s investment adviser.'! The application 


1Subsection (B)(i) of Section 2(a)(19) defines an 
interested person of an investment company’s in- 
vestment adviser to include “any affiliated person 
of such investment adviser.” ‘An affiliated person 
of another person” is defined in Section 2(a)(3)(C) 
to include “any person directly or indirectly ... 
controlled by ... such other person.” Section 
2(a)(9) establishes the presumption that a natural 
person is not to be deemed a controlled person 
unless a determination to the contrary is made by 
this Commission. In addition to the “affiliated per- 
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disclosed that Untermeyer is plaintiff in a pending 
action involving the same parties, brought on be- 
half of Fund in federal district court.2 McKenzie 
and Spaulding thereafter requested us not to en- 
tertain Untermeyer’s application since the same 
issues are assertedly pending before the court. 
We determined to order a preliminary hearing, lim- 
ited to the filing of briefs addressing the following 
questions: 


(i) Whether the issues raised by Unter- 
meyer’s application are so closely relat- 
ed to those raised in his lawsuit that we 
should decline to exercise jurisdiction 
under the Act and defer to the court on 
the basis of comity; and 


(ii) Whether the doctrine of primary juris- 
diction requires us to exercise jurisdic- 
tion over that application.% 





son” test of Subsection (B)(i), Subsection (B)(vi) 
of Section 2(a)(19) defines an interested person of 
an investment company’s adviser to include: 


“any natural person whom the Commis- 
sion by order shall have determined to 
be an interested person by reason of 
having had at any time since the begin- 
ning of the last two fiscal years of such 
investment company a material busi- 
ness or professional relationship with 
such investment adviser ... or with the 
principal executive officer or any con- 
trolling person of such investment ad- 
viser....” 


2Walter Untermeyer, Jr. v. Fidelity Daily Income 
Trust, et al., Civil Action No. 76-1802-N (D. 
Mass). Plaintiff's second amended and supple- 
mental complaint was filed in November 1976. The 
complaint names as defendants Fund, the four 
trustees of Fund (two of whom are McKenzie and 
Spaulding), Adviser and FMR Service Co. (‘‘Serv- 
ice’), a subsidiary of Adviser. 


3Fidelity Daily Income Trust, Investment Company 
Act Release No 11078 (March 12, 1980), 19 SEC 
Docket 897, 900. 
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Comity is a judicially developed doctrine which 
provides that, when courts of equivalent jurisdic- 
tion with concurrent powers have pending before 
them suits involving the same parties, raising the 
same issues, and requesting similar relief, the 
court first seized of jurisdiction should determine 
the issues between the parties. And, as we have 
previously pointed out, the doctrine is equally ap- 
plicable here.® It is undisputed in the present case 
that the necessary identity of parties exists for 
invoking comity. Therefore we turn to the question 
of whether the issues raised in Untermeyer’s ap- 
plication are sufficiently similar to those in his law- 
suit to make it apppopriate for us to defer to the 
court. 


The application contains two principal allegations. 
First, it charges that the performance of McKenzie 
and Spaulding as trustees of Fund shows that they 
are controlled and interested persons of Adviser. It 
states that these trustees have voted annually to 
approve Fund advisory, service and other con- 
tracts under which Fund pays excessive fees and 
required functions are not performed.® Secondly, it 





4See, e.g., Fay v. Noia, 372 U.S. 391, 420 
(1963); Gregg v. Winchester, 173 F.2d 512, 


513-14 (C.A. 9, 1949), cert. denied, 338 U.S. 
847. 


5Fundamental Investors, Inc., 41 S.E.C. 285, 300 
(1962). We reject Untermeyer’s assertion that the 
Fundamental decision is ‘rigid’ and has been su- 
perseded by the Supreme Court’s decision in Col- 
orado River Water Conservation District v. United 
States, 424 U.S. 800 (1976). We recognize that tri- 
bunals are not invariably rreuired to defer action 
when confronted with pending parallel proceed- 
ings. Vendo Co. v. Lektro-Vend Corp., 433 U.S. 
623, 642 (1977); Carter v. Ogden Corp. , 524 F.2d 
74, 76 (C.A. 5, 1975). But, absent strong policy 
reasons to the contrary, adherence to the doctrine 
of comity is appropriate. 


SMore specifically, the application alleges that (1) 
since its inception in 1974, Fund entered into and 
renewed each year an advisory contract with Ad- 
viser, that McKenzie and Spaulding voted to ap- 
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charges that a substantial portion of McKenzie and 
Spaulding’s income is derived from serving on the 
boards of Fund and twenty-one other investment 
companies that are part of the Fidelity complex. 
Applicant asserts that, because these trustees’ ag- 
gregate fees exceed $50,000 per year, such com- 
pensation should be deemed to vitiate any pre- 
sumption of independence and show that the 
trustees are controlled by and interested peerons 
of Adviser.” 


The court complaint makes three basic claims. 
First, it charges that defendants violated their fidu- 
ciary duties to Fund and its shareholders by failing 
to determine the value of Fund’s portfolio fairly, as 
required by Section 22(c) of the Act.® Secondly, it 
alleges that the defendants breached their fiduci- 
ary duties to Fund and its shareholders under Sec- 
tion 36 of the Act by permitting Fund to pay certain 
expenses which should have been absorbed by 
Adviser, and by approving advisory contracts 
which allegedly provided for excessive compensa- 





prove every such contract, and that Adviser per- 
forms little, if any, of the functions provided for in 
that contract; (2) each shareholder pays a monthly 
fee to Service, a subsidiary of Adviser, that is not 
reflected in Fund’s reported yield, thereby making 
that yield misleading; (3) Service, though desig- 
nated as transfer agent, dividend disbursing agent 
and shareholders’ servicing agent in its contract 
with Fund, merely performs an accounting func- 
tion; (4) the designated principal underwriter of 
Fund is a shell company with no income or em- 
ployees, and performs no functions for Fund; (5) 
although Fund is advertised as no-load, all selling 
expenses are borne directly and indirectly by 
Fund; and (6) fees charged to Fund under con- 
tracts with Adviser, Service and Fund’s underwrit- 
er are generally unfair and the contracts are not 
reviewed by the trustees in a manner consistent 
with Fund’s best interests. 


7The application alleges that McKenzie has re- 
ceived $65,000 to $70,000 per year, and Spaul- 
ding $56,000, from the Fidelity complex of invest- 
ment companies. 


8Section 22(c), and Rule 22c—1 thereunder, pro- 
hibit registered investment companies from sell- 
ing, redeeming, or repurchasing their securities 
except at a price based on current net asset value. 
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tion.? Third, it alleges that the individual defend- 
ants violated Section 15(c) of the Act, and 
breached their fiduciary duties to Fund and its 
shareholders, by failing to request sufficient infor- 
mation to make an informed evaluation of Fund’s 
advisory contracts.'° 


McKenzie and Spaulding, joined by Fund and Ad- 
viser, assert that there are identical issues in both 


8Section 36(b) of the Act states, in part, as fol- 
lows: 


“For the purposes of this subsection, 
the investment adviser of a registered 
investment company shal! be deemed to 
have a fiduciary duty with respect to the 
receipt of compensation for services, or 
of payments of a material nature, paid 
by such registered investment compa- 
ny, or by the securities holders thereof, 
to such investment adviser or any affili- 
ated person of such investment adviser. 
An action may be brought under this 
subsection by the Commission, or by a 
security holder of such registered in- 
vestment company on behalf of such 
company, against such investment ad- 
viser, or any affiliated person of such in- 
vestment adviser, or any other person 
enumerated in subsection (a) of this 
section who has a fiduciary duty con- 
cerning such compensation or pay- 
ments, for breach of fiduciary duty in 
respect of such compensation or pay- 
ments paid by such registered invest- 
ment company or by the security hold- 
ers thereof to such investment adviser 
or person.” 


10Section 15(c) of the Act states in pertinent part 
as follows: 


“It shall be the duty of the directors of a 
registered investment company to re- 
quest and evaluate, and the duty of an 
investment adviser to such company to 
furnish, such information as may rea- 
sonably be necessary to evaluate the 
terms of any contract whereby a person 
undertakes regularly to serve or act as 
investment adviser of such company.” 
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proceedings, and that the basic issue is whether 
the fees paid to Adviser by Fund were exces- 
sive.'' They contend that, since the court must de- 
cide this key issue, we should await that determi- 
nation. Untermeyer and our Division of Investment 
Management acknowledge that both this Commis- 
sion and the court will have to consider the adviso- 
ry contracts, and that the court must determine 
whether Adviser's fees were excessive. However, 
they contend that each forum will review the con- 
tracts for different purposes, and that, in passing 
on the application, we need only view the con- 
tracts as evidence of whether McKenzie and 
Spaulding should be deemed interested or con- 
trolled persons. 


In seeking determinations with respect to the sta- 
tus of McKenzie and Spaulding, Untermeyer has 
asked us to consider the level of Fund’s advisory 
fees as a relevant factor. But the presence of an 
issue common to both proceedings is not disposi- 
tive of the matter. Untermeyer requests determi- 
nations that McKenzie and Spaulding are con- 
trolled by and interested persons of Adviser. We 
conclude that those determinations are not neces- 
sary to the court’s disposition of the issues in 
Untermeyer’s pending lawsuit, and, therefore, that 
we should not defer to the court on the basis of 
comity. 


Fund contends that the court must “necessarily” 
determine whether McKenzie and Spaulding are 
interested persons because the complaint alleges 
that they violated Section 15(c) of the Act. We dis- 
agree. That section has two distinct provisions. 
One provides that all advisory contracts must be 
“approved by the vote of a majority of the direc- 
tors, who are not parties to such contract .. . or in- 
terested persons of any such party ....” But the 
complaint does not charge any violation of that 
provision. Rather, McKenzie and Spaulding are 
charged with failing to comply with another re- 
quirement of Section 15(c)—their duty to request 
from the adviser and evaluate such information as 
was reasonably necessary to evaluate the terms 
of Fund’s advisory contracts.'? This requirement is 





The court complaint alleges that the compensa- 
tion received by Adviser was “grossly excessive.” 
The application charges that McKenzie and 
Spaulding’s approval of that compensation dem- 
onstrates that they are controlled by Adviser. 


12See n.10, supra. 
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applicable to all fund directors, whether or not they 
are interested persons of a fund’s investment ad- 
viser. Thus the court need not reach the question 
of whether McKenzie and Spaulding are interested 
or controlled persons of Adviser in order to resolve 
that issue.'$ 


Fund further argues that courts actually adjudi- 
cating claims such as those raised in Unter- 
meyer’s complaint have ‘necessarily determined” 
issues of control, independence, and disinterest- 
edness. However, the two cases it cites do not 
support its contention. 


In Tannenbaum v. Zeller,'* a fund’s directors had 
decided to forego the fund’s recapture of certain 
brokerage commissions. The court held that they 
had a right to make that decision if, among other 
things, the independent directors were fully aware 
of and considered all relevant factors, and if those 
directors were not “dominated or unduly influ- 
enced” by the fund’s investment adviser. Howev- 
er, resolution of the issues in Untermeyer’s lawsuit 
does not turn, as in Tannenbaum, on a determina- 
tion of whether or not the trustees were controlled 
or unduly influenced by Adviser. The lawsuit is 
based on allegations that the trustees violated 
their fiduciary duties by approving contracts pro- 
viding for excessive advisory compensation, fail- 
ing to request sufficient information to make an in- 
formed evaluation of those contracts, and failing to 
determine fairly the value of Fund's portfolio. Such 
conduct is improper regardless of whether the 
trustees were unduly influenced by Adviser or 
under its control.§ 





13Fund’s contention that our decision in Funda- 
mental Investors, Inc., supra, requires a different 
result is without merit. There the issue of whether 
the funds’ directors were controlled by the funds’ 
investment adviser was specifically raised in the 
pending lawsuits. See 41 S.E.C. at 295 n.19. 


14552 F.2d 402 (C.A. 2, 1977), cert. denied, 434 
U.S. 934. 


'SFund also asserts that because McKenzie and 
Spaulding specifically denied in their answer to 
Untermeyer’s complaint that they were interested 
or affiliated persons of Adviser, the court must re- 
solve those issues. However, the complaint does 
not allege. that these trustees were interested, 
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In the second case relied on by Fund, Fogel v. 
Chestnutt,'® the court held that no liability could 
be imposed on disinterested fund directors who 
were not adequately informed by the fund’s advis- 
er coricerning the possibility of recapturing broker- 
age commissions. It further held the fund’s adviser 
and affiliated directors liable for failing to make ad- 
equate disclosure to the disinterested directors.'” 
In Untermeyer’s lawsuit, however, Fund’s trustees 
are charged with failing to request necessary in- 
formation, an obligation imposed on ail fund di- 
rectors by Section 15(c), which obligation was not 
at issue in Fogel. Consequently, we fail to see 
why, under Fogel, it would be necessary for the 
court to determine whether or not McKenzie and 
Spaulding were interested persons of Adviser. 


Finally, Fund argues that the court must consider 
the independence of McKenzie and Spaulding be- 
cause Section 36(b)(2) instructs the court to give 
“such consideration ... as is deemed appropriate 
under all the circumstances” to approval by a 
fund’s directors of compensation paid by the fund. 
It is possible that the court might consider argu- 
ments concerning McKenzie and Spaulding’s inde- 
pendence to be relevant under that section. But 
Section 36(b)(2) does not require the court to 
make any formal determination as to whether 
McKenzie and Spaulding were controlled or inter- 
ested persons of Adviser.'® 





controlled or affiliated persons, nor does it seek 
such determinations. Thus it does not appear that 
the court must reach those questions. 


16533 F.2d 731 (C.A. 2, 1975), cert. denied, 429 
U.S. 824 (1976). 


17533 F.2d at 745, n. 13. 


18Fund asserts that Untermeyer directly raised the 
issue of McKenzie and Spaulding’s independence 
in briefs submitted to the Court of Appeals for the 
First Circuit in connection with the pending litiga- 
tion. However, that issue was only raised in con- 
nection with the question of whether prior demand 
on all four Fund trustees was necessary before a 
derivative action on behalf of Fund could be 
brought. The Court of Appeals resolved that issue 
without determining the status of McKenzie and 
Spaulding. See Untermeyer v. Fidelity Daily In- 
come Trust, 580 F.2d 22 (C.A. 1, 1978); Unter- 
meyer v. Fidelity Daily Income Trust, 79 F.R.D. 36 
(D. Mass., 1978). 
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We conclude that the determinations requested in 
Untermeyer’s application are not necessary to the 
disposition of his lawsuit. 


Accordingly, we find no adequate basis for 
declining to exercise jurisdiction.'9 


Since we have determined to proceed with 
Untermeyer’s application, and not to defer to the 
court on the basis of comity, we need not reach 
the issue of whether we have primary jurisdiction 
over the application. 


An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS and FRIEDMAN); Commissioner THOM- 
AS not participating. 


George A. Fitzsimmons 
Secretary 








19 Adviser urges that we should nevertheless defer 
our consideration of the application for reasons of 
policy. It contends that our consideration of wheth- 
er Adviser’s compensation was reasonable would 
necessarily transform this Commission into a rate- 
setting body, contrary to the legislative intent of 
Congress. We disagree. Disposition of the appli- 
cation does not require a finding as to whether Ad- 
viser's Compensation was reasonable. Even if it 
did, a finding in a particular case that certain com- 
pensation was or was not reasonable does not 
constitute rate-setting. Adviser further argues that, 
by accepting jurisdiction over the application, we 
shall make all shareholder derivative actions more 
burdensome to defend. We have previously reject- 
ed similar arguments. See Fundamental Inves- 
tors, Inc., supra, 41 S.E.C. at 294-295. We see 
no basis for refusing to entertain legitimate appli- 
cations merely because they impose an additional 
burden on parties already involved in a lawsuit. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11717/April 6, 1981 


Admin. Proc. File No. 3-5889 

In the Matter of 

FIDELITY DAILY INCOME TRUST 
82 Devonshire Street 

Boston, Massachusetts 


and 


WALTER UNTERMEYER, JR. 
New York, New York 


ORDER 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that the application of Walter Unter- 
meyer, Jr. be processed under the established 
procedures for processing properly filed applica- 
tions seeking Commission orders under the In- 
vestment Company Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11718/April 6, 1981 


In the Matter of 


THE VANGUARD GROUP, INC. 

WELLINGTON FUND, INC. 

WINDSOR FUND, INC. 

IVEST FUND, INC. 

GEMINI FUND, INC. 

EXPLORER FUND, INC. 

W.L. MORGAN GROWTH FUND, INC. 

WELLESLEY INCOME FUND, INC. 

VANGUARD FIXED INCOME SECURITIES 
FUND, INC. 

VANGUARD MONEY MARKET TURST 

QUALIFIED DIVIDEND PORTFOLIO I, INC. 
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QUALIFIED DIVIDEND PORTFOLIO Il, INC. 
VANGUARD INDEX TRUST 

VANGUARD MUNICIPAL BOND FUND, INC. 
TRUSTEES’ COMMINGLED EQUITY FUND, INC. 


WELLINGTON MANAGEMENT COMPANY/ 
THORNDIKE, DORAN, PAINE & LEWIS 


P. O. Box 876 
Valley Forge, Pennsylvania 19482 


(812-4827) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 17(b) OF THE 
ACT AND RULE 17d-1 THEREUNDER PERMIT- 
TING CERTAIN PROPOSED TRANSACTIONS 


NOTICE IS HEREBY GIVEN that Wellington Fund, 
Inc., Windsor Fund, Inc., lvest Fund, Inc., Explorer 
Fund, Inc., W.L. Morgan Growth Fund, Inc., 
Wellesley Income Fund, Inc., Vanguard Fixed In- 
come Securities Fund, Inc., Vanguard Money Mar- 
ket Trust, Qualified Dividend Portfolio |, Inc., Qual- 
ified Dividend Portfolio Il, Inc., Vanguard Index 
Trust, Vanguard Municipal Bond Fund, Inc., and 
Trustees Commingled Equity Fund, Inc., all open- 
end, diversified management investment com- 
panies, and Gemini Fund, Inc., a closed-end, di- 
versified management investment company 
(“Funds”), all of which are registered under the In- 
vestment Company Act of 1940 (‘Act’); The Van- 
guard Group, Inc. (“Vanguard”), a Pennsylvania 
corporation; and Wellington Management 
Company/Thorndike, Doran, Paine & Lewis 
(“WMC”) (collectively ‘“Applicants’’), filed an appli- 
cation on February 23, 1981, pursuant to Section 
17(b) of the Act and Rule 17d-1 thereunder for an 
order of the Commission permitting Applicants to 
engage in certain transactions. All interested per- 
sons are referred to the application on file with the 
Commission for a statement of the representations 
therein, which are summarized below. 


According to the application, in 1975 eleven of the 
then existing Funds “internalized” their corporate 
management and administrative functions through 
their affiliate Vanguard, a newly organized, non- 
profit service company. Until such time, WMC was 
the “external” investment adviser, manager and 
distributor for the Funds. WMC continued to serve, 
however, as the Funds external investment advis- 
er and principal underwriter. Applicants state that 
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the partial internalization was effected pursuant to 
the terms of the Funds Service Agreement 
(“Agreement”) dated May 1, 1975, which provided 
that the Funds capitalize Vanguard by purchasing 
shares of its common stock (or other securities) in 
proportion to the Funds’ relative net assets on the 
last business day of the month preceding the date 
on which shares were to be purchased, and that 
the initial capitalization of Vanguard was 
$300,000. On February 18, 1975, the Commission 
issued an order (Investment Company Act Re- 
lease No. 8676) permitting the purchase of shares 
of Vanguard by the Funds. Applicants further state 
that on July 16, 1976, the Funds “internalized” 
most aspects of their shareholder service function 
through Vanguard and increased its capitalization 
to $500,000. Applicants state that on October 1, 
1977, the fifteen then existing Funds internalized 
their distribution function and that the Commission 
issued an order (Investment Company Act Re- 
lease No. 11645) on February 25, 1981, permitting 
the joint arrangement. 


Applicants state that the Agreement limits the ag- 
gregate cash investment of the Funds in shares of 
Vanguard to $500,000 and the cash investment of 
each Fund to 0.05% of its current net assets, in 
both cases determined at the time of the most re- 
cent investment. According to the application, the 
amount invested by each Fund will be adjusted 
periodically by purchases and sales of Vanguard 
shares among the Funds to reflect changing net 
assets. The Agreement further provides that in the 
event a Fund terminates its relationship with Van- 
guard, it will be entitled to receive the fair value of 
its shares of Vanguard. 


Applicants state that the current authorized capital 
of Vanguard is inadequate to accomplish its pri- 
mary purpose of serving as working capital to be 
used to pay the ongoing expenses of Vanguard. 
According to the application, since the commence- 
ment of internalization on May 1, 1975, the Funds 
have grown in number from eleven with total 
assets of $1.83 billion, to fourteen (having an ag- 
gregate of 20 separate series) with total assets of 
approximately $3.026 billion as of December 31, 
1980. Furthermore, Applicants state that during 
this same period the number of employees of Van- 
guard increased from 60 to 174 and Vanguard’s 
average monthly expenses increased from ap- 
proximately $119,000 ($1,419,000 annually) to 
$670,000 ($8,035,000 annually). In addition, Ap- 
plicants state that Vanguard, acting as a dis- 
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bursing agent for the Funds, pays some $175,000 
per month for direct Fund expenses. Applicants 
state that because Vanguard is capitalized with 
only $500,000, the frequency of reimbursement to 
Vanguard by the Funds required to maintain its 
capitalization has increased from a monthly reim- 
bursement in 1975 to at least a weekly reimburse- 
ment in 1981, resulting in a high level of book- 
keeping activities. Applicants contend that this 
growth in the operations of Vanguard is attributa- 
ble principally to (i) the 1976 internalization of the 
transfer agency function and the 1977 internaliza- 
tion of the distribution function; (ii) the introduction 
of three additional Funds and several new series 
to existing funds; and (iii) with respect to the aver- 
age monthly expenses, the inflationary conditions 
of the past six years. Applicants represent that 
notwithstanding the growth in absolute dollar ex- 
penditures, the aggregate expense ratio of the 
Funds as a group has been reduced from 0.69% in 
1975 to 0.59% in 1980. 


Applicants state that, subject to obtaining the 
exemptive order requested herein, the Funds pro- 
pose to submit to each Fund’s shareholders for 
their approval an amendment to the Agreement 
which would increase the authorized capital of 
Vanguard to $2,500,000. The Agreement would be 
amended to provide that the obligation of each 
Fund to contribute to the capital of Vanguard will 
be limited to an amount not to exceed 0.15% of its 
current net assets. According to the application, if 
Vanguard’s working capital was increased imme- 
diately.to the $2,500,000 maximum, each Fund’s 
contribution to Vanguard would be 0.082% of its 
net assets based on the Funds’ assets of $3.026 
billion as of December 31, 1980. Applicants state 
that if the proposed amendment to the Agreement 
is approved, the boards of directors (trustees) pro- 
pose to cause the Funds to increase their aggre- 
gate contribution to Vanguard to $1,500,000, an 
amount equal to approximately two months aver- 
age expenses, plus the amount Vanguard will 
have invested in fixed assets. Applicants repre- 
sent that as of the date of the application the 
boards of directors of the Funds have made no 
specific determination to cause the Funds to make 
any additional capital contributions to Vanguard 
and have made. no specific commitments to have 
Vanguard undertake any action which would re- 
quire an additional capital contribution. 


Applicants contemplate the purchase by Vanguard 
of various tangible assets such as office furniture 
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and art prints from WMC at a negotiated purchase 
price not to exceed $51,972. 


Section 17(a) of the Act provides, in part, that it 
shall be unlawful for any affiliated person of a reg- 
istered investment company, acting as principal, 
knowingly to sell any security or other property to 
such registered investment company or to any 
company controlled by such registered investment 
company or, knowingly to purchase from such reg- 
istered investment company any security, with cer- 
tain exceptions not relevant to the application. 
Section 17(b) of the Act provides, however, that 
the Commission, upon application, may exempt a 
transaction from the provisions of Section 17(a) if 
evidence establishes that the terms of the pro- 
posed transaction, including the consideration to 
be paid, are reasonable and fair and do not in- 
volve overreaching on the part of any person con- 
cerned, and that the proposed transaction is con- 
sistent with the policy of each registered 
investment company concerned and with the gen- 
eral purposes of the Act. Vanguard is en affiliated 
person of those Funds which own more than 5 
percent of its voting securities. Further, since 
there are common directors and the Funds own 
and will own all of Vanguard’s voting securities, 
Vanguard may be deemed to be directly or indi- 
rectly controlled by, or under common control with 
one, or more of the Funds. Vanguard may be 
deemed to be an affiliated person of the Funds, 
and the Funds may be deemed to be affiliated per- 
sons of each other. WMC is an affiliated person of 
each of the Funds. Thus, Applicants state, the pro- 
posed purchases and sales of Vanguard shares 
between the Funds and Vanguard and the sale of 
tangibles by WMC to Vanguard may be deemed 
subject to the provisions of Section 17(a). 


Section 17(d) of the Act and Rule 17d-1 thereun- 
der, in pertinent parts, prohibit an affiliated person 
of a registered investment company, acting as 
principal, to participate in, or effect any transaction 
in connection with any joint enterprise or arrange- 
ment in which any such registered investment 
company or a company controlled by such regis- 
tered company is a participant with the affiliated 
person unless an application regarding such trans- 
action is filed and an order is granted by the Com- 
mission approving such joint enterprise or ar- 
rangement prior to its submission to security 
holders for approval; and provided that, in passing 
upon such application, the Commission will con- 
sider whether the participation of such registered 
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or controlled company in such arrangment is con- 
sistent with the provisions, policies and purposes 
of the Act, and the extent to which such participa- 
tion is on a basis different from or less advanta- 
geous than that of other participants. 


Applicants state that by virtue of the affiliations de- 
scribed above, one or more or all of the Funds, 
WMC and Vanguard may be deemed to be en- 
gaged in such a joint transaction and prohibited 
from participating in the proposed transaction un- 
less the Commission issues an order allowing the 
implementation of the proposal. 


Applicants, therefore, request an order pursuant to 
Section 17(b) of the Act and Rule 17d-1 thereun- 
der permitting (1) the amendment of the Agree- 
ment to allow Vanguard to increase its capitaliza- 
tion to $2,500,000; (2) WMC to sell office 
furnishings to Vanguard; and (3) the Funds, Van- 
guard and/or WMC to enter into and implement the 
proposed joint transaction as described herein. 


Applicants represent that all the proposed ar- 
rangements and transactions described in the ap- 
plication comport with the applicable statutory 
standards. 


The Funds state that, as business organizations, 
they must have the financial resources available to 
bear current expenses, to acquire the office 
space, furnishings and equipment necessary to 
conduct their business activities, and to make fi- 
nancial commitments which the Funds’ board of 
directors determine are necessary or appropriate 
to serve the interests of the Funds’ shareholders 
by maintaining or enhancing a viable, dynamic and 
competitive Fund complex. Applicants state that 
the boards of directors of the Funds have con- 
cluded that it is in the best interests of the Funds’ 
shareholders to have available through Vanguard 
adequate resources to make necessary financial 
commitments without having to obtain a Commis- 
sion exemptive order and shareholder approval 
each time a need for additional capital arises. Ap- 
plicants contend that the proposed increase in au- 
thorized capital is consistent with the provisions, 
policies and purposes of the Act because the capi- 
tal increase will minimize the administrative bur- 
dens and expenses resulting from the frequent 
need to reimburse Vanguard on at least a weekly 
basis, and will enhance the boards of directors’ 
ability to take those actions which they, in the ex- 
ercise of informed, independent and good faith 
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business judgment, believe will serve the interests 
of the Funds’ shareholders. The Applicants further 
state that the proposed capitalization of Vanguard 
is reasonable in view of the anticipated working 
capital needs of Vanguard and the de minimis 
portion of each Fund’s assets to be invested, and 
the proposal is fair since each Fund will contribute 
capital in proportion to its current net assets with 
the capital contribution being adjusted periodically 
so that no Fund will have a disproportionate in- 
vestment. Finally, Applicants state that the consid- 
eration to be paid to WMC for the office furnish- 
ings is reasonable and fair and involves no 
overreaching on the part of any person involved. 
Applicants further note that the proposed arrange- 
ment will be submitted for approval to each Fund’s 
shareholders. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 1, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at 
the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued 
as of course following said date unless the Com- 
mission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons 
who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, Pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11719/April 6, 1981 


In the Matter of 


CALIFORNIA TAX-EXEMPT INCOME TRUST, 
SERIES | 

700 South Flower Street 

Los Angeles, California 90017 


(811-2803) 


ORDER TERMINATING REGISTRATION PUR- 
SUANT TO SECTION 8(f) OF THE INVESTMENT 
COMPANY OF 1940 


On March 2, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11661), stating 
that the Commission proposed, pursuant to Sec- 
tion 8(f) of the Investment Company Act of 
1940(‘‘Act’’), to declare by order on its own motion 
that California Tax-Exempt Income Trust, Series | 
(“Fund”), registered under the Act as a unit invest- 
ment trust, has ceased to be an investment com- 
pany as defined in the Act. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order 
disposing of the matter would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that the Fund has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of California Tax-Exempt 
Income Trust, Series |, under the Act shall forth- 
with cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11720/April 6, 1981 


In the Matter of 


INTERCAPITAL TAX-FREE DAILY INCOME 
FUND INC. 

INTERCAPITAL DIVIDEND GROWTH 
SECURITIES INC. 


and 


INTERCAPITAL NATURAL RESOURCE 
DEVELOPMENT SECURITIES INC. 


Five World Trade Center 
New York, N.Y. 10048 


(812-4802) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTION FROM SECTION 
2(a)(19) 


InterCapital Tax-Free Daily Income Fund Inc., 
interCapital Dividend Growth Securities Inc., and 
InterCapital Natural Resource Development Secu- 
rities Inc. (“Applicants”), registered under the In- 
vestment Company Act of 1940 (‘Act’) as open- 
end diversified management companies, filed an 
application on January 22, 1981 for an order of the 
Commission pursuant to Section 6(c) of the Act 
declaring that Dr. Irwin Friend, a director of each 
Applicant, shall not be deemed an interested per- 
son of any of the Applicants within the meaning of 
Section 2(a)(19) of the Act solely by reason of his 
position as director of PMI Securities Co., a regis- 
tered broker-dealer under the Secruities Exchange 
Act of 1934. 


On February 20, 1981, a notice (Investment Com- 
pany Act Release No. 11641) was issued of the fil- 
ing of said application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. The matter has been considered and it is 
found that the granting of the requested exemption 
is appropriate in the public interest and consistent 
with the protection of investors and the purposes 
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fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(19) of the Act, to the ex- 
tent requested, be, and hereby is, granted, effec- 
tive forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11721/April 7, 1981 


In the Matter of 


LIQUID CASH TRUST 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


(812-4788) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER. 


Liquid Cash Trust (‘Applicant’), registered under 
the Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified, management investment 
company, filed an application on December 29, 
1980, and amendments thereto on January 9, 
1981, and February 12, 1981, requesting an order 
of the Commission, pursuant to Section 6(c) of the 
Act, exempting Applicant subject to conditions 
from the provisions of Section 2(a)(41) of the Act 
and Rules 2a-4 and 22c-1 under the Act to the 
extent necessary to permit Applicant to compute 
its net asset value per share, for the purposes of 
effecting sales, redemptions and repurchases of 
its shares, according to the amortized cost method 
of valuing portfolio securities. 


On March 2, 1981, a notice (Investment Company 
Act Release No. 11659) was issued of the filing of 
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the application. itie notice gave interested ver- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be and hereby is, granted, effective forth- 
with subject to those conditions to which Applicant 
has consented and which are set forth in Invest- 
ment Company Act Release No. 11659. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11722/April 7, 1981 


In the Matter of 


ASA LIMITED 

c/o Grayson M-P. Murphy, Esq. 
Shearman & Sterling 

53 Wall Street 

New York, New York 10005 


(812-4793) 


ORDER PERMITTING AMENDMENT OF CUSTO- 
DIAN AGREEMENT 


ASA Limited (formerly named American-South Af- 
rican Investment Company and hereinafter re- 
ferred to as the ‘“Applicant”), a closed-end non- 
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diversified management investment company 
registered under the Investment Company Act of 
1940 (‘‘Act’’), filed an application on December 18, 
1980, and an amendment thereto on February 3, 
1981, for an order of the Commission under Sec- 
tion 7(d) of the Act, permitting applicant to amend 
a provision in its Custodian Agreement. On March 
6, 1981, a ntoice was issued of the filing of said 
application (Investment Company Act Release No. 
11669). The notice gave interested persons an op- 
portunity to request a hearing and stated that an 
order would be issued as of course unless a hear- 
ing should be ordered. No request for a hearing 
has been filed and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found 
that the proposed amendment to Applicant's 
Custodian Agreement is consistent with the provi- 
sions of Section 7(d) of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 7(d) of the 
Act, that Applicant be permitted to amend a provi- 
sion in its custodian agreement in the manner set 
forth in the application so that it can invest its cash 
in time deposits and bank certificates of deposit. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11723/April 7, 1981 


In the Matter of 


DREYFUS LIQUID ASSETS, INC. 
767 Fifth Avenue 
New York, New York 10153 


(812-4819) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT AMENDING A PREVIOUS ORDER AND 
GRANTING AN EXEMPTION FROM THE PROVI- 
SIONS OF SECTION 2(a)(41) OF THE ACT AND 
RULES 2a—4 AND 22c-1 UNDER THE ACT 


Dreyfus Liquid Assets, Inc. (“Applicant”), an open- 
end, diversified management investment company 
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registered under the Investment Company Act of 
1940 (‘Act’), filed an application on February 4, 
1981, and an amendment thereto on February 17, 
1981, requesting an order of the Commission 
amending an earlier order of the Commission 
dated November 30, 1978 (Investment Company 
Act Release No. 10501). This earlier order, pursu- 
ant to Section 6(c) of the Act, exempted Applicant 
from the provisions of Rules 2a—-4 and 22c-1 
under the Act to the extent necessary to permit 
Applicant to compute its net asset value per share 
to the nearest one cent on a share value of one 
dollar. The present application, pursuant to Sec- 
tion 6(c) of the Act, seeks to exempt Applicant 
from the provisions of Section 2(a)(41) of the Act 
and Rules 2a—4 and 22c-1 thereunder to the ex- 
tent necessary to permit Applicant to value its 
portfolio securities using the amortized cost meth- 
od of valuation. 


On March 6, 1981, a notive (Investment Company 
Act Release No. 11670) was issued of the filing of 
said application. The notice gave interested per- 
sons an opportunity to request a hearing, and stat- 
ed that an order dissposing of the matter would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for amendment of the 
Commission’s order dated November 30, 1978, 
contained in Investment Company Act Release 
No. 10501, to the extent requested, be, and here- 
by is, granted, effective forthwith, subject to the 
following conditions to which Applicant has 
consented: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant’s board of directors undertakes—as a 
particular responsibility within the overall duty of 
care owed to its shareholders—to establish proce- 
dures reasonably designed, taking into account 
current market conditions and Applicant's invest- 
ment objectives, to stabilize Applicant’s net asset 
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value per share, as computed for the purposes of 
distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 


(2) Review by the board of directors, as it deems 
appropriate and at such intervals as are reason- 
able in light of current market conditions, to deter- 
mine the extend of deviation, if any, of the net 
asset value per share as determined by using 
available market quotations from Applicant’s $1.00 
amortized cost price per share, and the mainte- 
nance of records of such review |; 


(b) In the event such deviation from Applicant's 
$1.00 amortized cost price per share exceeds 12 
of 1 percent, a requirement that the directors will 
promptly consider what action, if any, should be 
initiated; and 


(c) Where the board of directors believes the ex- 
tent of any deviation from Applicant’s $1.00 amor- 
tized cost price per share may result in material di- 
lution or other unfair results to investors or existing 
shareholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair re- 
sults, which may include: redemption of shares in 
kind; selling portfolio instruments prior to maturity 
to realize capital gains or losses, or to shorten Ap- 
plicant’s average portfokio maturity; whthholding 
dividends; or utilizing a net asset value per share 
as determined by using available market quota- 
tions. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that it will not (a) purchase any 
instrument with a remaining maturity of greater 





'To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by the 
directors in the exercise of their discretion to be 
appropriate indicators of value which may include, 
inter alia, (1) quotations or estimates of market 
value for individual portfolio instruments, or (2) 
vaiues obtained from yield data relating to classes 
of money market instruments furnished by reputa- 
ble sources. 
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than one year, or (b) maintain a dollar-weighted 
average portfolio maturity in excess of 120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1, above, and Ap- 
plicant will record, maintain and preserve for a pe- 
riod of not less than six years (the first two years 
in an easily accessible place) a written record of 
the directors’ considerations and actions taken in 
connection with the discharge of their responsibili- 
ties, as set forth above, to be included in the mi- 
nutes of the directors’ meetings. The documents 
preserved pursuant to this condition shall be sub- 
ject to inspection by the Commission in accord- 
ance with Section 31(b) of the Act, as if such doc- 
uments were records required to be maintained 
pursuant to rules adopted under Section 31(a) of 
the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar denominated instruments which the 
directors determine present minimal credit risks, 
and which are of “high quality” as determined by 
any major rating service or, in the case of any in- 
strument that is not rated, of comparable quality 
as determined by the directors. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as 
to whether any action pursuant to condition 2(c) 
above was taken during the preceding fiscal quar- 
ter and, if any such action was taken, will describe 
the nature and circumstances of cush action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








2 In fulfilling this condition, if the disposition of a 
portfolia security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest its available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 


SEC DOCKET/735 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11724/April 7, 1981 


In the Matter of 
MFS/NWNL VARIABLE ACCOUNT 
and 


NORTHWESTERN NATIONAL LIFE 
INSURANCE COMPANY 

20 Washington Avenue South 

Minneapolis, Minnesota 55440 


(812-4855) 


NOTICE OF APPLICATION FOR AMENDMENT 
TO AN ORDER PURSUANT TO SECTION 11 OF 
THE ACT APPROVING CERTAIN OFFERS OF 
EXCHANGE. 


NOTICE IS HEREBY GIVEN that MFS/NWNL Var- 
iable Account (the ‘‘Separate Account’’) and 
Northwestern National Life Insurance Company 
(the “Company’”) (the Separate Account and the 
Company herein collectively referred to as the 
“Applicants’”’) filed an application on March 30, 
1981 for an amendment to an Order dated Decem- 
ber 23, 1980 (Investment Company Act Release 
No. 11512) approving certain offers of exchange 
pursuant to Section 11 of the Investment Compa- 
ny Act of 1940, as amended (the ‘“‘Act’). All inter- 
ested persons are referred to the application on 
file with the Commission for a statement of the 
representations theein which are summarized 
below. 


Investments made by or on behalf of the owner of 
an individual variable annuity contract (“Contract”) 
are allocated to one or more Sub-Accounts of the 
Separate Account. The assets of each Sub-Ac- 
count are invested in shares (at net asset value) of 
one of a group of mutual funds (the “Funds’’) on 
the list provided by the Company. The Funds cur- 
rently offered are Massachusetts Cash Manage- 
ment Trust; Massachusetts Financial High Income 
Trust; Massachusetts Financial Bond Fund, Inc.; 
Massachusetts Income Development Fund, Inc.; 
Massachusetts Investors Trust; Massachusetts Fi- 
nancial Development Fund, Inc.; Massachusetts 
Investors Growth Stock Fund, Inc. and Massa- 
chusetts Capital Development Fund, Inc. 
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The Applicants propose to add to the list of Funds 
an additional mutual fund, Massachusetts Finan- 
cial International Trust-Bond Portfolio, the objec- 
tives of which are not only the preservation, but 
also the growth, of capital, together with moderate 
current income, through a professionally man- 
aged, internationally diversified portfolio consisting 
primarily of debt securities and, to a lesser extent, 
equity securities and gold. 


Section 11(a) of the Act provides that it shall be 
unlawful for any registered open-end company or 
any principal underwriter for such a company to 
make or cause to be made an offer to the holder of 
a security of such company or any other open-end 
investment company to exchange his security for a 
security in the same or another such company on 
any basis other than the relative net asset values 
of the respective securities to be exchanged, un- 
less the terms of the offer have first been sub- 
mitted to and approved by the Commission. Sec- 
tion 11(c) provides that, irrespective of the basis of 
exchange, the provisions of Section 11(a) shall be 
applicable to any type of offer of the exchange of 
the securities of registered unit investment trusts 
for the securities of any other investment compa- 
ny. 


By Order dated December 23, 1980 (Investment 
Company Act Release No. 11512), the Commis- 
sion approved, among other things, certain offers 
of exchange of all or part of the value of a Contract 
from one Sub-Account to another Sub-Account. 
Applicants request amendment of such Order to 
permit extension of the previously approved trans- 
fer privileges to specifically include the Sub- 
Account that will invest in shares of Massa- 
chusetts Financial International Trust-Bond 
Portfolio. 


The Applicants submit that the proposed extension 
of transfer privileges is appropriate in the public in- 
terest and is consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IF FURTHER GIVEN that any interested 
person may, not later than April 30, 1981 at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his/her interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he/she 
may request that he/she be notified if the Commis- 
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sion should order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton. D.C., 20549. A copy of such request shall be 
served personally or by mail upon the Applicants 
at the address above. Proof of such service (by af- 
fidavit, or in the case of an attorney-at-law, by cer- 
tificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following April 30, 1981, unless the Com- 
mission thereafter orders a hearing upon request 
or upon the Commission’s motion. 


Persons who request a hearing, or advice as 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11725/April 8, 1981 


In the Matter of 


ST. PAUL LIFE INSURANCE COMPANY 
ST. PAUL VARIABLE ANNUITY FUND A 
ST. PAUL VARIABLE ANNUITY FUND B 


and 


ST. PAUL INVESTORS, INC. 
500 Bielenberg Drive 
Woodbury, Minnesota 55125 


(812-4775) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 11 OF THE ACT AP- 
PROVING CERTAIN OFFERS OF EXCHANGE 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM SECTIONS 
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2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 27(c)(1), 
27(c)(2), AND 27(d) AND RULE 22c-1 THERE- 
UNDER. 


NOTICE IS HEREBY GIVEN that St. Paul Life In- 
surance Company (‘‘St. Paul Life’), a stock life in- 
surance company organized under the laws of the 
State of Minnesota, and St. Paul Variable Annuity 
Fund A (“Fund A”) and St. Paul Variable Annuity 
Fund B (‘Fund B”) and St. Paul Investors, Inc. 
(“Investors”), collectively, (‘Applicants’), filed an 
application on December 11, 1980 and an amend- 
ment thereto on April 6, 1981 for an order of the 
Commission pursuant to Section 11 of the Act ap- 
proving certain offers of exchange, pursuant to 
Section 6(c) of the Act granting exemptions from 
Sections 2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 
27(c)(1), 27(c)(2), and 27(d), of the Act, and Rule 
22c-1 thereunder, to the extend necessary to per- 
mit Applicants to offer the variable annuity con- 
tracts described in the application. All interested 
persons are referred to the application on file with 
the Commission for a statement of the facts and 
representations contained therein, which are sum- 
marized below. 


BACKGROUND 


Fund A and Fund B, registered as unit investment 
trusts under the Investment Company Act of 1940, 
are separate accounts of St. Paul Life Insurance 
Company (“Separate Accounts’) organized on 
July 9, 1973 pursuant to the laws of the State of 
Minnesota. The Separate Accounts were estab- 
lished by St. Paul Life for use in connection with 
the issuance of individual and group variable an- 
nuity contracts. Investors, a subsidiary of St. Paul 
Advisers, Inc., the investment manager for each of 
underlying Funds, serves as principal underwriter 
for all of such Funds as well as principal under- 
writer of the Contracts. 


The proposed contracts (‘Contracts’) will be 
issued by St. Paul Life to provide annuity benefits 
on a variable basis, a fixed basis, or on a combi- 
nation basis . In accordance with the instructions 
of contract owners, net proceeds from the sale of 
these Contracts will be used to purchase shares of 
one of four divisions of the Separate accounts. 
Each division invests in shares of a specified 
open-end diversified management investment 
company registered under the Act. The four 
companies in which the Separate Accounts invest 


SEC DOCKET/737 








are St. Paul Capital Fund, Inc., St. Pau! Growth 
Fund, Inc., St. Paul Income Fund, Inc., and St. 
Paul Money Fund, Inc. 


Applicants propose to offer two series of single 
payment individual variable annuity contracts. The 
first, “Direct Contract’, will impose a contingent 
sales charge in the event the contract owner sur- 
renders his contract, or partially withdraws the 
proceeds therefrom, in excess of the limits set 
forth in the contract. 


The other such series, the “Transfer Contract’, 
will not impose a contingent sales charge. The 
Transfer Contract will be offered: (1) to persons 
who have owned shares of any of the Funds; (2) to 
persons who have been participants in the Imperi- 
al Accumulation Plans For The Accumulation of 
Shares of Imperial Capital Fund or Imperial 
Growth Fund (a unit investment trust investing in 
shares of St. Paul Capital Fund, Inc. and St. Paul 
Growth Fund, Inc.); (3) to persons who have 
owned one of the combination fixed/variable annu- 
ity contracts previously offered by St. Paul Life; 
and (4) to persons using proceeds which have 
been accumulated under, or which have been paid 
as a benefit or settlement under any other policy 
or contract issued by an insurance company within 
The St. Paul Companies, Inc. corporate family. 


The proposed Contracts are substantively the 
same except with respect to the redemption char- 
ge provisions which are more fully discussed 
below. The minimum purchase payment under the 
Contracts will be $3,000. An annual charge of $25 
will be deducted by St. Paul Life for administrative 
costs, and an asset charge of 1.00% on an annual 
basis, determined daily will be assessed for the 
assumption by St. Paul Life of mortality and ex- 
pense risks under the Contracts. The aforesaid 
deductions will be allocated to St. Paul Life’s gen- 
eral account and no portion of the asset charge 
will be specifically related to the recovery of sales 
expenses. Any applicable premium taxes (which 
presently range up to 2.5%) are deducted from 
purchase payments or at the annuity commence- 
ment date. 


The Direct Contract will be offered without the im- 
position of an initial sales charge on the purchase 
payments. Instead, a Contingent Deferred Sales 
Charge intended to reimburse St. Paul Life for ex- 
penses incurred which are related to Contract 
sales will be applied upon Contract redemption or 
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partial withdrawals during the early years of the 
Contracts. The Transfer Contract will be offered 
without an initial sales charge, and will not subject 
the contract owner to a Contingent Deferred Sales 
Charge upon partial withdrawals or upon redemp- 
tion. 


Under the proposed Direct Contract, during the ac- 
cumulation period upon the redemption of the 
Contract during any of the first six years (meas- 
ured from the issue date), the contract holder will, 
upon redemption, be paid the total accumulated 
value less the applicable Contingent Deferred 
Sales Charge; or, upon a partial withdrawal the 
amount requested will be redeemed and paid and 
the applicable Contingent Deferred Sales Charge 
will be deducted from the accumulated contract 
value. The Contingent Deferred Sales Charge will 
be scaled downward over the first six (6) contract 
years by 1% per successive year, from 6% to 1%. 
No such charge will be imposed after the end of 
the 6th contract year. The Contingent Deferred 
Sales Charge is subject to the limitation that the 
maximum amount to which the charge percentage 
may be applied will not exceed the original pur- 
chase payment. The Contingent Deferred Sales 
Charge will apply to any amounts withdrawn dur- 
ing any of the first 6 years of a Contract to the ex- 
tent any such amounts exceed 10% of the original 
purchase payment made under the Direct Con- 
tract. In no event will the Contingent Deferred 
Sales Charge under these Contracts, or under any 
future contracts whicy may be issued, exceed 9% 
of total payments to be made thereon. 


CONTINGENT DEFERRED SALES CHARGE 
Section 2(a)(35) 


Section 2(a)(35) defines ‘sales load” as the differ- 
ence between the price of a security to the public 
and that portion of the proceeds from its sale 
which is received and invested or held for invest- 
ment by the issuer less any portion of such differ- 
ence deducted for trustees’ or custodians’ fees, in- 
surance premiums, issue taxes or administrative 
expenses or fees which are not properly charge- 
able to sales or promotional expenses. 


Applicants submit that the proposed surrender 
charge is consistent with the intent of the definition 
of sales load contained in the Act. The charge 
would be imposed by the Company to reimburse it 


Volume 22, No. 8, April 21, 1981 





for expenses related to the sale of the Contracts, 
which the Applicants submit is within the Section 
2(a)(35) definition of sales load but for the timing 
of the imposition of the charge. 


Nevertheless, Applicants have requested an ex- 
emption from the provisions of Section 2(a)(35) to 
the extent such exemption may be necessary to 
implement the proposed pricing of their Contracts. 


Section 22(c) and Rule 22c-1 


Rule 22c-1, promulgated under Section 22(c) of 
the Act, in pertinent part, prohibits a registered in- 
vestment company issuing a redeemable security 
from selling, redeeming or repurchasing any such 
security except at a price based on the current net 
asset value of such security. When the contract 
owner surrenders all or a part of the contract 
value, the proceeds paid on such surrender will be 
based on the current net asset value. The Contin- 
gent Deferred Sales Charge will be deducted at 
the time of surrender in arriving at the contract 
owner’s proportionate share or account value. 


While Applicants do not believe that the imposition 
of the Contingent Deferred Sales Charge is viola- 
tive of Section 22(c) or Rule 22c—1, they have re- 
quested an exemption from the provisions of Sec- 
tion 22(c) and Rule 22c-1 thereunder, to the 
extent necessary, to offer the Contracts as pro- 
posed. 


Sections 26(a)(2)(C( and 27(c)(2) 


Section 27(c)(2) prohibits a registered investment 
company or depositor or underwriter for such com- 
pany from selling periodic payment plan certifi- 
cates unless the proceeds of all payments, other 
than sales loads, on such certificates are depos- 
ited with a trustee or custodian having the qualifi- 
cations prescribed in Section 26(a)(1) and are 
held by such trustee or custodian under an agree- 
ment containing substantially the provisions re- 
quired by Sections 26(a)(2) and 26(a)(3) of the 
Act. 


Section 26(a)(2)(C) of the Act, as here pertinent, 
provides, in substance, that no payment to the de- 
positor or principal underwriter of a unit invest- 
ment trust shall be allowed the custodian band as 
an expense, except a fee, not exceeding such rea- 
sonable amounts as the Commission may pre- 
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scribe, as compensation for performing bookkeep- 
ing and other administrative services normally 
performed by the custodian. 


Applicants allege that the contigent Deferred 
Sales Charge to be imposed (if any) upon the sur- 
render of the Contracts issued with respect to the 
Separate Accounts is designed to recover distribu- 
tion costs relating to the sales of the Contracts. 
The Contracts merely defer the time when the 
sales charge may be imposed. 


Applicants further allege that since there is noth- 
ing in the Act to suggest that if Contingent De- 
ferred Sales Charges were being used at the time 
the Act was promulgated, that deductions for such 
sales charges would not have been permitted, 
and, since it is in the contract owners’ best inter- 
ests that the entire amount of their purchase pay- 
ments be invested at the time when made, they 
have requested an exemption from the provisions 
of Sections 26(a)(2)(C) and 27(c)(2) of the Act, to 
the extent necessary, in order to permit the offer 
and sale of the Contracts subject to the Contingent 
Deferred Sales Charge as described above. 


Sections 2(a)(32) and 27(d) 


Section 2(a)(32) of the Act, in pertinent part, de- 
fines “redeemable security” as any security under 
the terms of which the holder, upon its presenta- 
tion to the issuer, is entitled to receive approxi- 
mately his proportionate share of the issuers’s cur- 
rent net assets or the cash equivalent thereof. 


Section 27(d) of the Act, in pertinent part, requires 
that the holder of a periodic payment plan certifi- 
cate be able to surrender the certificate under cer- 
tain circumstances with the recovery of certain 
front-end sales charges. Applicants assert that the 
Contracts offered are not periodic payment con- 
tracts but request exemption from such Sections, 
to the extent necessary, to offer the Contracts. Ap- 
plicants submit that the imposition of a Contingent 
Deferred Sales Charge does not violate Sections 
2(a)(32) and 27(d). 


Applicants assert that Sections 2(a)(32) and 27(d) 
contemplate the assessment of an initial sales 
load and that under the Contracts, prior to 
annuitization, the net amount invested is the gross 
purchase payments based upon the value of the 
Separate Account division selected. Thus, the 
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owner's proportionate share or account value 
would be the gross purchase payments, plus or 
minus any increase or decrease in value less any 
applicable premium tax or Contingent Deferred 
Sales Charge. Applicants assert that deferring the 
imposition of the charge in no way restricts the 
contract owner from receiving his proportionate 
share or account value upon surrender. Applicants 
contend that the charge is contingent upon an 
event which might never occur, and that the pur- 
chaser’s initial amount invested is maximized, thus 
providing a bendfit to the purchaser. Applicants 
have requested an exemption from the provisions 
of Sections 2(a)(32) and 27(d), to the extent nec- 
essary, to permit the imposition of the Contingent 
Deferred Sales Charge and to offer the Contracts. 


Section 27(c)(1) 


Section 27(c)(1) of the Act, in pertinent part, pro- 
hibits any registered investment company issuing 
periodic payment plan certificates, or depositor or 
underwriter of such company, from selling any 
such certificate unless it is a redeemable security. 
Applicants assert that the Contracts issued are not 
periodic payment plans but nevertheless request 
an exemption, to the extent necessary, to offer the 
Contracts. 


Applicants submit that the Contingent Deferred 
Sales Charge is not a restriction on redemption 
under Section 27(c)(1). Applicants assert that 
deferring the imposition of the sales charge in no 
way restricts the contract owner from receiving his 
proportionate share or current value or surrender 
and has the effect, through deferral of sales char- 
ge until contract value is withdrawn, of increasing 
the contract value available for redemption. How- 
ever, Applicants have requested an exemption 
from the operation of the provisions of Section 
27(c)(1), to the extent necessary, to permit the 
charge to be imposed only upon surrender of con- 
tract values. 


ANNUAL ADMINISTRATIVE CHARGE 


As previously noted, the Contracts are subject to 
an annual administrative charge. St. Paul Life will 
deduct, on each contract anniversary, an annual 
charge of $25 from the contract value under such 
Contracts. These deductions are made to reim- 
burse the Company for administrative expenses 
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related to the issue and maintenance of the Con- 
tracts. 


Because the provisions of the Act discussed 
above under the heading “Contingent Deferred 
Sales Charge” may be said to be equally applica- 
ble in this situation, Applicants hereby request ex- 
emption from the provisions of Sections 2(a)(32), 
2(a)(35), 22(c), 26(a)(2)(C), 27(c)(1), 27(c)(2) and 
27(d) and Rule 22c-1, to the extent necessary, to 
permit the deduction of the annual administrative 
charge under the circumstances described. 





PUBLIC UTILITY HOLDING COMPANY 
ACT of 1935 





PAYMENT OF CONTRACT FEES AND 
CHARGES 


Sections 26(a)(2)(C) and 27(c)(2) 


The Applicants request an exemption from the 
provisions of Sections 26(a)(2)(C) and 27(c)(2) to 
the extent necessary to permit the deduction by 
payment to St. Paul Life of an annual administra- 
tive charge, the expense risk charge, and any pre- 
mium tax, as set forth above. 


The Applicants consent that the foregoing re- 
quested exemptions from Sections 26(a)(2)(C) 
and 27(c)(2) may be made subject to the following 
conditions: (1) that the deductions under the Con- 
tracts for administrative services shall not exceed 
such reasonable amounts as the Commission 
shall prescribe and the Commission may reserve 
jurisdiction for such purpose; and (2) that the pay- 
ment of sums and charges out of the assets of the 
Separate Account shall not be deemed to be ex- 
empted from regulation by the Commission by rea- 
son of the requested order, provided that the Ap- 
plicants’ consent to this condition shall not be 
determined to be a concession to the Commission 
of authority to regulate the payments of sums and 
charges out of such assets, other than the charges 
for administrative services, and the Applicants re- 
serve the right in any proceeding before the Com- 
mission, or in any suit or action in any court, to as- 
sert that the Commission has no authority to 
regulate the payment of such other sums and 
charges. 
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EXCHANGES 
Section 11 


Section 11(a) of the Act makes it unlawful for any 
registered open-end investment company or prin- 
cipal underwriter therefor to make an offer to the 
holder of a security of such company or of any 
other open-end investment company to exchange 
his security for a security in the same or another 
such company on any basis other than the relative 
net asset values of the respective securities to be 
exchanged unless the terms of the offer have first 
been submitted to the Commission. Section 11(c) 
provides that the provisions of subsection (a) shall 
be applicable irrespective of the basis of exchange 
to any offer of exchange of any security of a regis- 
tered open-end company for a security of a regis- 
tered unit investment trust and to any type of offer 
of exchange of the securities of registered unit in- 
vestment trusts for the securities of any other in- 
vestment company. 


Applicants propose that owners of the Contracts 
be permitted on any valuation date to transfer the 
partial or total value of their Contract from one or 
more Separate Account Division(s) to one or more 
other Division(s) at any time both prior to the time 
that annuity payments commence and after annui- 
ty payments commence, provided that immediate- 
ly after any such transfer, there will be at least 
$500 in each Division selected. Applicants repre- 
sent that no charge will be imposed for effecting a 
transfer. 


The Applicants submit that the proposed transfer 
rights will afford an owner the availability of choice 
among shares of funds having different objectives, 
and that the granting of such rights is in recogni- 
tion of the potentially changing nature of the 
owner’s investment objectives and retirement 
needs over the years. 


The Applicants further assert that the proposed 
transfer rights involve only a change in the under- 
lying accumulation or annuity units related to a 
Contract, which are merely accounting units of 
measure to quantify contract value and, thus, do 
not involve the exchange of a unit investment trust 
security for the security of any other investment 
company. However, to avoid any questions that 
might be raised as to the applicability of Section 
11(c), the Applicants request an order pursuant to 
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Section 11 to the extent necessary to permit the 
proposed offer of transfer rights described above. 


Applicants also seek approval under Section 11 to 
permit them to offer the Transfer Contract to eligi- 
ble persons. They represent that the Transfer 
Contract will be offered to persons who already 
will have paid a sales charge in connection with a 
product offered by a company in the St. Paul 
group, and they assert that the difference in the 
contingent sales charge provisions under the Di- 
rect and Transfer Contract recognizes the differ- 
ence in selling expenses to be incurred by St. Paul 
Life in offering the two Contracts, which they be- 
lieve will be greater in the case of the Direct Con- 
tract. 


Section 6(c) 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
exempt any person, security, or transactions or 
any class or classes of persons, securities, or 
transactions from any provision of the Act or any 
rule or regulation under the Act if, and to the ex- 
tent, such exemption is necessary or appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, no later than April 30, 1981 at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his/her interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he/she 
may request that he/she be notified if the Commis- 
sion shall order a hearing thereon. Any such 
communications should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C., 20549. A copy of such request shall be 
served personally or by mail upon the Applicants 
at the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued 
as of course following April 30, 1981 unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
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whether a hearing is ordered will receive any no- 
tice and orders issued in this matter, including the 
date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11726/April 8, 1981 


In the Matter of 


BANKERS SECURITY VARIABLE ANNUITY 
FUND A 
BANKERS SECURITY VARIABLE ANNUITY 
FUND B 
BANKERS SECURITY VARIABLE ANNUITY 
FUND C 
BANKERS SECURITY VARIABLE ANNUITY 
FUND D 
BANKERS SECURITY VARIABLE ANNUITY 
FUND E 
BANKERS SECURITY VARIABLE ANNUITY 
FUND F 
BANKERS SECURITY VARIABLE ANNUITY 
FUND G 
BANKERS SECURITY VARIABLE ANNUITY 
FUND H 
BANKERS SECURITY VARIABLE ANNUITY 
FUND | 


and 


OPPENHEIMER FUND, INC. 
OPPENHEIMER A.I.M. FUND, INC. 
OPPENHEIMER INCOME FUND OF BOSTON, 
INC. 
OPPENHEIMER TIME FUND, INC. 
OPPENHEIMER SPECIAL FUND, INC. 
OPPENHEIMER OPTION INCOME FUND, INC. 
OPPENHEIMER HIGH YIELD FUND, INC. 
OPPENHEIMER TAX-FREE BOND FUND, INC. 
OPPENHEIMER MONEY MARKET FUND, INC. 
OPPENHEIMER SYSTEMATIC CAPITAL 
ACCUMULATION PROGRAM 
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OPPENHEIMER TIME FUND CAPITAL 
ACCUMULATION PROGRAM 
OPPENHEIMER CAPITAL ACCUMULATION 
PROGRAM OF SHARES OF A.I.M. FUND, INC. 
OPPENHEIMER MANAGEMENT 
CORPORATION 


2 Broadway 
New York, New York 10004 


and 


BANKERS SECURITY LIFE INSURANCE 
SOCIETY 

1701 Pennsylvania Avenue, N. W. 
Washington, D.C. 20006 


(812-4825) 


NOTICE OF FILING OF APPLICATION FOR AN 
AMENDED ORDER PURSUANT TO SECTION 11 
OF THE INVESTMENT COMPANY ACT OF 1940 
FOR APPROVAL OF OFFERS OF EXCHANGE, 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
FOR AN AMENDED ORDER OF EXEMPTION 
FROM SECTION 27(a)(3) AND RULE 27a-2 
THEREUNDER, SECTIONS 27(d), 27(e), 27(f) 
AND RULES 27e-1 AND 27f-1 THEREUNDER, 
SECTION 26(a), AND SECTION 27(c)(2). 


NOTICE IS HEREBY GIVEN that Bankers Security 
Life Insurance Society (‘Bankers Security’), a 
New York stock life insurance company, and 
Bankers Security Variable Annuity Fund A (““Sepa- 
rate Account A’), Bankers Security Variable Annu- 
ity Fund B (“Separate Account B”) and Bankers 
Security Variable Annuity Fund C (“Separate Ac- 
count C’’), a unit investment trust registered under 
the Investment Company Act of 1940 (the “Act’); 
Bankers Security Variable Annuity Fund D (‘““Sepa- 
rate Account D”), Bankers Security Variable Annu- 
ity Fund E (“Separate Account E”), Bankers Secu- 
rity Variable Annuity Fund F (“Separate Account 
F’), Bankers Security Variable Annuity Fund G 
(“Separate Account G’), Bankers Security Varia- 
ble Annuity Fund H (“Separate Account H’), and 
Bankers Security Variable Annuity Fund | (‘““Sepa- 
rate Account |”) a unit investment trust registered 
under the Act, Oppenheimer Fund, Inc., Oppen- 
heimer A.I.M. Fund, Inc., Oppenheimer Income 
Fund of Boston, Inc., Oppenheimer Time Fund, 
Inc., Oppenheimer Special Fund, !nc., Oppen- 
heimer Option Income Fund, Inc., Oppenheimer 
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High Yield Fund, Inc., Oppenheimer Tax-Free 
Bond Fund, Inc. and Oppenheimer Money Market 
Fund, Inc., diversified open-end investment 
companies registered under the Act, and Oppen- 
heimer Systematic Capital Accumulation Program 
(“OSCAP”), Oppenheimer Time Fund Capital Ac- 
cumulation Program (“TIMECAP”), and Oppen- 
heimer Capital Accumulation Program of Shares 
of A.I.M. Fund, Inc. (““AIMCAP”’), unit investment 
trusts registered under the Act, (hereinafter col- 
lectively referred to as “Applicants’’) filed an appli- 
cation on February 18, 1981, pursuant to Section 
11 of the Act for an amended order approving cer- 
tain offers of exchange, and pursuant to Section 
6(c) of the Act for an amended order of exemption 
from Section 27(a)(3) and Rule 27a—2 thereunder, 
Sections 27(d), 27(e), 27(f), and Rules 27e-1 and 
27f-1 thereunder, Section 26(a) and Section 
27(c)(2). 


Previously, by application dated October 3, 1975 
and amendments thereto, the Applicants, with the 
exception of Separate Accounts G, H and |, the 
Oppenheimer Option Income Fund, Inc., the 
Oppenheimer: Tax-Free Bond Fund, Inc., and the 
Oppenheimer High Yield Fund, Inc., applied for an 
order approving the certain offers of exchange de- 
scribed in the application and for exemptions from 
the above named Sections and Rules. On Febru- 
ary 17, 1976, a notice was issued of the filing of 
said application (Investment Company Act Re- 
lease No. 9160) and an order was issued on 
March 19, 1976, granting the relief requested in 
the application (Investment Company Act Release 
No. 9212). 


By application dated August 22, 1977 and an 
amendment thereto, Separate Account G, the 
Oppenheimer Option Income Fund, Inc. and the 
Oppenheimer Tax-Free Bond Fund, Inc. applied to 
be added as participants in the offers of exchange 
in order that those Applicants could receive the 
benefits of exemptions previously granted to the 
other described Applicants. No additional relief 
was requested. On September 28, 1977, a notice 
was issued of the filing (Investment Company Act 
Release No. 9949) and an amended order was 
issued on October 31, 1977, granting the relief re- 
quested in the application (investment Company 
Act Release No. 9979). 


By application dated July 14, 1978 and an amend- 


ment thereto, Separate Account H and the 
Oppenheimer High Yield Fund, Inc. applied to be 
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added as participants in the offers of exchange in 
order that those Applicants could receive the ben- 
efits of exemptions previously granted to the other 
described Applicants. No substantive additional 
relief was requested. On August 10, 1978, a notice 
was issued of the filing (Investment Company Act 
Release No. 10356) and an amended order was 
issued on September 8, 1978, granting the relief 
requested in the application (Investment Company 
Act Release No. 10394). 


The purpose of this application is to amend the 
aforementioned orders solely to add Separate Ac- 
count | as a participant in the offers of exchange in 
order that this Applicant may receive the benefits 
of exemptions previously granted to the other de- 
scribed Applicants. There is no additional relief re- 
quested. 


The Oppenheimer Group of mutual funds (the 
“Group’”) consists of the following funds: 


Oppenheimer Fund, Inc., Oppenheimer A.1I.M. 
Fund, Inc., Oppenheimer Income Fund of Boston, 
Inc., Oppenheimer Time Fund, Inc., Oppenheimer 
Special Fund, Inc., Oppenheimer Option Income 
Fund, Inc., Oppenheimer High Yield Fund, Inc., 
Oppenheimer Tax-Free Bond Fund, Inc. and 
Oppenheimer Money Market Fund, Inc. 


Shareholders of the first six Oppenheimer funds 
(Fund, A.I.M., Boston, Special, Option, Time) may 
exchange their shares on the basis of the relative 
net asset value per share at the time of exchange 
without a sales charge for shares of any other fund 
in the Group. Shareholders of High Yield may 
make exchanges on the same basis for Money 
Market and Tax-Free shares and can exchange 
High Yield shares held for not less than six months 
for any other fund in the Group. Shares of Money 
Market and Tax-Free may be exchanged for each 
other on the same basis and if the Money Market 
or Tax-Free shares were acquired by switching 
from the first six funds or by switching from High 
Yield shares which were issued for not less than 
six months, such shares may be exchanged for 
any fund in the Group. A fee of $5.00 is charged 
for handling each exchange. 


Section 11 


Section 11(a) makes it unlawful for any registered 
open-end investment company or principal under- 
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writer therefor to make an offer to the holder of a 
security of such company or of any other open- 
end investment company to exchange his security 
for a security in the same or another such compa- 
ny on any basis other than the relative net asset 
values of the respective securities to be ex- 
changed unless the terms of the offer have first 
been submitted to and approved by the Commis- 
sion. Section 11(c) of the Act provides that, 
irrespective of the basis of exchange, the provi- 
sions of subsection (a) shall be applicable to any 
type of offer of exchange of the securities of regis- 
tered unit investment trusts for the securities of 
any other investment company. 


Applicants propose to amend the orders set forth 
in Investment Company Act Releases 9212, 9979 
and 10394 by offering certain additional exchange 
privileges as follows: 


(1) First Exchange Right. Bankers Security and 
Separate Account | propose to offer participations 
in Separate Account | through nonqualified, imme- 
diate or deferred individual single payment vari- 
able annuity contracts to (i) all shareholders of 
Oppenheimer Fund, Inc., Oppenheimer A.1.M. 
Fund, Inc., Oppenheimer Income Fund of Boston, 
Inc., Oppenheimer Time Fund, Inc., Oppenheimer 
Option Income Fund and Oppenheimer High Yield, 
Inc., (hereinafter collectively referred to as the 
“Funds” and individually as a “Fund’’) and (ii) 
planholders of OSCAP, TIMECAP and AIMCAP, 
registered unit investment trusts (collectively 
referred to as “Oppenheimer Unit Trusts’) in ex- 
change for shares of the Funds held directly, and 
indirectly in the case of the Oppenheimer Unit 
Trusts. Such exchange would take place on the 
following basis: 


Regarding a shareholder of a Fund, the exchange 
would be accomplished by the redemption of the 
Fund shares at net asset value next determined 
after receipt of the request for exchange and the 
reinvestment of the proceeds, without a sales 
charge, in accumulation units of Separate Account 
| at a value next determined after receipt of the 
assets for purchase of an individual variable annu- 
ity contract. If a deferred variable annuity is pur- 
chased a deduction of 0.25% would be made as a 
premium for the minimum death benefit. Except for 
this minimum death premium no fee is charged for 
this exchange. Any other prior charge which was 
specified in the original application has been 
waived on all exchanges. 
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Any holder of (A) a single payment plan issued by 
any of the Oppenheimer Unit Trusts, or (B) a sys- 
tematic plan of TIMECAP, or (C) a systematic plan 
issued by any of the other Oppenheimer Unit 
Trusts who had held his plan for at least 18 
months, may exchange his plan for an individual 
variable annuity certificate. Applicants have indi- 
cated that the distinction as to the holding period 
of a plan before the planholder is eligible to ex- 
change his plan is based upon the election made 
by TIMECAP, pursuant to Section 27(g) of the Act, 
to be governed by the provisions of Section 27(h) 
which imposes different refund requirements upon 
TIMECAP. The exchange would be accomplished 
by terminating the plan, redeeming the Fund 
shares held under that plan at the net asset value 
next determined after receipt of the request for ex- 
change and reinvesting the proceeds without a 
sales charge in accumulation units of Separate 
Account | at a value next determined after receipt 
of the assets for purchase. For a deferred variable 
annuity, there would be a deduction of 0.25% of 
such proceeds as a premium for the minimum 
death benefit. For the reason noted above, the ref- 
erence to the 90 day holding period for (A) and (B) 
are deleted. The $5.00 exchange fee has also 
been waived. 


Applicants assert that the purpose of the First Ex- 
change Right is to permit a shareholder or 
planholder who desires to carry on his investment 
in an investment medium managed by Oppen- 
heimer pursuant to a variable annuity contract 
rather than directly or through his plan to do so 
without paying a sales charge. 


Applicants assert that no charges should be 
imposed on the exchange of securities issued by 
Oppenheimer Fund, Inc., Oppenheimer A.1|.M. 
Fund, Inc., Oppenheimer Income Fund of Boston, 
Inc., Oppenheimer Time Fund, Inc., Oppenheimer 
Option Income Fund, Inc. or Oppenheimer High 
Yield Fund, Inc. or an Oppenheimer Unit Trust for 
variable annuity contracts issued by the Separate 
Account | because full sales charges have already 
been assessed. In addition, shareholders and cer- 
tificate holders of the Funds and the Oppenheimer 
Unit Trusts already are familiar with the managers 
of the investment companies which serve as the 
underlying investment media of Separate Account 
|. AS a result, any selling effort in connection with 
the transfer will be reduced. 
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(2) Second Exchange Right. \t is proposed to per- 
mit, without imposition of a sales load, exchange 
of deferred variable annuity contracts issued by 
Separate Accounts D, E, F, G, H and | and sold by 
Bankers Security, on the basis of the accumulated 
values thereof, for other deferred variable annuity 
contracts sold by Bankers Security of the same 
type and class. 


Non-tax qualified contracts will be issued by Sepa- 
rate Accounts D, E, F, G, H and |. Thus, a contract 
owner holding a contract under Separate Account 
D would have the option of exchanging his con- 
tract, without additional load, for a contract issued 
by Separate Accounts E, F, G, H or | on the basis 
of the net asset values of each Separate Account. 
Separate Accounts A, B, and C are tax qualified 
accounts. Because of this, transfers from one of 
these accounts can only be made to another of 
these Separate Accounts. Similarly, because Sep- 
arate Accounts D, E, F, G, H and | are non- 
qualified, transfers from one of these accounts can 
only be made to another of these Separate Ac- 
counts. 


With respect to the Second Exchange Right, Appli- 
cants contend that such exchange right is consist- 
ent with the protection of variable annuity contract 
owners or participants and the purpose clearly in- 
tended by the policy and provisions of the Act. The 
only purpose of exercising this exchange provision 
is to provide such contract owners and partici- 
pants the right to obtain a contract which invests in 
shares of an investment company which operates 
under investment objectives more closely aligned 
with such contract owner’s or participant’s finan- 
cial needs. This provides such contract owner or 
participant with greater flexibility in planning for his 
financial future. 


Section 27(a)(3) and Rule 27a—-2 


Section 27(a)(3) of the Act provides that no regis- 
tered investment company issuing periodic pay- 
ment plan certificates and no depositor of or un- 
derwriter for such company may sell any such 
certificate if the amount of sales load deducted 
from any one of the first twelve monthly payments 
exceeds proportionately the amount deducted 
from any other such payment, or if the amount de- 
ducted from any subsequent payment exceeds 
proportionately the amount deducted from any 
other subsequent payment. Rule 27a—2 under the 
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Act exempts a registered separate account, and 
any depositor of or underwriter for such account, 
from Section 27(a)(3) if the proportionate amount 
of sales load deducted from any payment during 
the contract period does not exceed the propor- 
tionate amount deducted from any prior payment 
during the contract period. 


Applicants state that where a no-load transfer from 
one Separate Account to another Separate Ac- 
count takes effect, there will be a subsequent con- 
tinuation of periodic payments subject to the sales 
load deductions. Accordingly, Applicants request 
an exemption from Section 27(a)(3) and Rule 
27a-—2 thereunder to the extent necessary to per- 
mit such practice. 


Since the deductions for sales expenses under the 
Contracts do not involve the kind of front-end load 
arrangements at which Section 27(a)(3) is di- 
rected, Applicants submit that the deductions can- 
not lead to the abuses intended to be curbed by 
Section 27(a)(3). Applicants state further that the 
circumstances in which charges for sales and 
administrative expenses are applicable will be fully 
disclosed so that it is unlikely that any person will 
be misled or confused. 


Sections 27(d), 27(e), 27(f) and 
Rules 27e-1 and 27f-1 


Under Sections 27(d), 27(e) and 27(f) of the Act, 
as here relevant, the holder of certain periodic 
payments certificates is given, respectively (1) the 
right to surrender the certificate at any time within 
the first 18 months after is issuance and to re- 
ceive, in cash, the value of his account and an 

amount equal to that part of the excess paid for 
sales loading which is over 15 per centum of the 

gross payments made by the certificate holder; (2) . 
the right to be informed, in writing, in the event 

that he has missed a certain number of payments 

required to be made pursuant to the plan, that he 

may surrender his certificate and receive the 

aforementioned payments; and (3) the right, within 

forty-five days after the mailing of notice of the 

charges to be deducted from the projected pay- 

ments on the certificate of his right of withdrawal, 

to exercise such right of withdrawal by surren- 

dering his certificate and receive the value of his 

account and the difference between the gross pay- 

ments made and the net amount invested. 
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Applicants represent that under the terms of the 
First Exchange Right, exchanges would not be 
permitted until after the expiration of the time in 
which a planholder could withdraw and receive a 
refund under his old plan. Applicants contend that 
while an exchange would, in form, involve the is- 
suance of a new plan, in substance the exchange 
would result in a continuation of the original plan 
with a new underlying investment medium. Appli- 
cants submit that the protection of investors and 
the purposes of Section 27 do not require that an 
exchanging planholder, who no longer has any re- 
fund or withdrawal rights under his old plan, have 
such rights with respect to his new plan. 


Applicants further request that exemptions be 
granted from the provisions of Rules 27e-1 and 
27f-1. Rule 27e-1 sets forth requirements for no- 
tices to be mailed to certain purchasers of periodic 
payment plan certificates sold subject to Section 
27(d) and Rule 27f-1 sets forth requirements for 
the notice of the right of withdrawal required to be 
mailed to periodic payment plan certificate holders 
and exempts from Section 27(f) certain periodic 
payment plan certificates. If exemptions from the 
provisions of Sections 27(d), 27(e), and 27(f) are 
granted, Applicants assert that exemptions from 
the provisions of Rules 27e-1 and 27f-1, would 
be appropriate since these Rules are designed 
only to implement provisions of these Sections. 


Sections 26(a) and 27(c)(2) 


Sections 26(a) and 27(c)(2), as here pertinent, 
provide in substance that a registered unit invest- 
ment trust and any depositor of and underwriter for 
such trust are prohibited from selling periodic pay- 
ment plan certificates unless the proceeds of all 
payments, other than amounts deducted for sales 
load, are deposited with a qualified bank as trust- 
ee or custodian and held under an indenture or 
agreement containing specified provisions. Such 
agreement must provide, in part, that (i) the 
custodian bank shall have possession of all the 
property of the unit investment trust and shall seg- 
regate and hold the same in trust; (ii) the 
custodian bank shall not resign until either the unit 
investment trust has been liquidated or a succes- 
sor custodian has been appointed; (iii) the 
custodian may collect fees from the income, and if 
necessary, from the corpus of the trust for serv- 
ices performed and for reimbursement of ex- 
penses incurred; and (iv) that no payment to the 
depositor or principal underwriter shall be allowed 
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the custodian bank as an expense, except a fee, 
not exceeding such reasonable amount as the 
Commission may prescribe, as compensation for 
performing bookkeeping and other administrative 
services normally performed by the custodian. 


Applicants request an exemption pursuant to Sec- 
tion 6(c) of the Act from Sections 26(a) and 
27(c)(2) of the Act to allow Bankers Security to be 
the custodian of the assets for Separate Account |; 
such assets will be held in the safekeeping of the 
Bank of Commerce of New York. The portion of 
the purchase payments under the Contracts allo- 
cated to Separate Account | will be invested in 
shares of the Fund, which is available as the un- 
derlying investment media for the Separate Ac- 
count. These shares will be issued under an open 
account arrangement without the use of stock cer- 
tificates. Their ownership will be shown on the 
books and records of the underlying Fund and 
Separate Account |. 


As to the exemptions requested, the Applicants re- 
quest that the Commission enter an order of ex- 
emption from the pertinent provisions of Section 
26(a) in order that “book shares” evidencing the 
investment of purchase payments may be accept- 
ed. Section 26(a) of the Act also requires that the 
securities and other property in which the funds of 
the unit investment trust are invested shall be seg- 
regated and held in trust until distribution. Appli- 
cants state that while the assets of the Separate 
Account will be segregated, the Company, as a life 
insurance company, may not properly place the 
assets of the Separate Account in trust because 
the insurance laws of the State of New York re- 
quire the Company to retain ownership and control 
of the disposition of its property. If the Company is 
permitted to be the custodian of the assets and 
have such assets held by the Bank of Commerce 
for safekeeping, an exemption from the foregoing 
Section of the Act will be necessary in order that 
the Company shall not be required to hold such 
assets in trust. Further, the Company, under an 
arrangement for recordkeeping, will maintain ei- 
ther itself or through an agent a record of all pur- 
chases and redemptions of Fund shares with re- 
spect to the Separate Account. Consequently, the 
Applicants submit that a custodianship is unnec- 
essary under the circumstances. 


Bankers Security is subject to extensive supervi- 
sion and control by the New York Insurance De- 
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partment. Such control and supervision, Appli- 
cants contend, provide assurance against 
misfeasance and afford the essential protection of 
trusteeship. Under New York law, Bankers Securi- 
ty may not abrogate its obligations under the Con- 
tracts. 


Under the foregoing circumstances, the Applicants 
contend that the dangers against which Sections 
26(a) and 27(c)(2) are directed are not present in 
this situation and an exemption therefrom is re- 
quested. 


Applicants consent to the exemptions requested 
herein from Sections 26(a) and 27(c)(2) being 
made subject to the following conditions: (1) that 
the charges to variable annuity contract owners for 
administrative services shall not exceed such rea- 
sonable amounts as the Commission may pre- 
scribe, jurisdiction being reserved for such pur- 
pose; and (2) that the payments of sums and 
charges out of the assets of the Separate Account 
shall not be deemed to be exempted from regula- 
tion by the Commission by reason of the re- 
quested order, provided that the Applicants’ 
consent to this condition shall not be deemed to 
be a concession to the Commission of authority to 
regulate the payments of sums and charges out of 
such assets other than charges for administrative 
services, and Applicants reserve the right in any 
proceeding before the Commission or in any suit 
or action in any court to assert that the Commis- 
sion has no authority to regulate the payments of 
such other sums or charges. 


Section 6(c) of the Act provides, in part, that the 
Commission may, by order upon application, con- 
ditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities or transactions, from any pro- 
visions or provisions of the Act or of any rule or 
regulation under the Act, if and to the extent that 
such exemption is necessary, or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
persons may, not later than April 30, 1981 at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his/her interest, the 
reason for such request and the issues of fact or 
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law proposed to be controverted, or he/she may 
request that he/she be notified if the Commission 
shall order a hearing thereon. Any such communi- 
cation should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C., 
20549. A copy of such request shall be served 
personally or by mail upon Applicants at the ad- 
dress stated above. Proof of service (by affidavit 
or in case of an attorney-at-law by certificate) shall 
be filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regula- 
tions promulgated under the Act, an order 
disposing of the application will be issued as of 
course following April 30, 1981, unless the Com- 
mission thereafter orders a hearing upon request 
or upon the Commisssion’s own motion. Persons 
who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11727 /April 9, 1981 


In the Matter of 


KEYSTONE PROVIDENT LIFE INSURANCE 
COMPANY 

KMA VARIABLE ACCOUNT 

AMERICAN LIQUID TRUST 

KEYSTONE CUSTODIAN FUND, SERIES B-1 

KEYSTONE CUSTODIAN FUND, SERIES B-2 

KEYSTONE CUSTODIAN FUND, SERIES B-4 

KEYSTONE CUSTODIAN FUND, SERIES S-1 

KEYSTONE CUSTODIAN FUND, SERIES S-3 

KEYSTONE CUSTODIAN FUND, SERIES S-4 

MASSACHUSETTS FUND 


and 


MONEY MARKET/OPTIONS INVESTMENTS, 
INC. 

99 High Street 

Boston, Massachusetts 02110 
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(812-4699) 


ORDER PURSUANT TO SECTION 11 OF THE 
INVESTMENT COMPANY ACT OF 1940 AP- 
PROVING CERTAIN OFFERS OF EXCHANGE 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM SECTIONS 
2(a)(32), 2(a)(35), 22(c), 26(a), 27(c)(1), 27(c)(2), 
AND 27(d) OF THE ACT, AND RULE 22c-1 
THEREUNDER. 


Keystone Provident Life Insurance Company and 
KMA Variable Account, a separate account of 
Keystone registered under the Investment Compa- 
ny Act of 1940 (‘‘Act’’?) as a unit investment trust, 
and American Liquid Trust, Keystone Custodian 
Fund, Series B-1, Keystone Custodian Fund, 
Series B-2, Keystone Custodian Fund, Series B-4, 
Keystone Custodian Fund, Series S-1, Keystone 
Custodian Fund, Series S-3, Keystone Custodian 
Fund, Series S-4, Massachusetts Fund and Money 
Market/Options Investments, Inc., each registered 
under the Act as an open-end management in- 
vestment company, filed an application on July 15, 
1980, and amendments thereto on November 21, 
1980, January 21, 1981, and March 10, 1981, for 
an order of the Commission pursuant to Section 
11 of the Act approving certain offers of exchange 


and pursuant to Section 6(c) of the Act granting 
exemptions from Sections 2(a)(32), 2(a)(35), 
22(c), 26(a), 27(c)(1), 27(c)(2), and 27(d) of the 
Act and Rule 22c-1 thereunder to the extent nec- 
essary to permit the transactions described in the 
application. 


On March 13, 1981 a notice was issued (Invest- 
ment Company Act Release No. 11682) of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Accord- 
ingly, 


IT 1S ORDERED, pursuant to Section 11 of the 
Act, that the proposed exchange offers be, and 
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hereby are, approved, and pursuant to Section 
6(c) of the Act, that the requested exemptions 
from Sections 2(a)(32), 2(a)(35), 22(c), 26(a), 
27(c)(1), 27(c)(2), and 27(d) of the Act, and Rule 
22c-1 thereunder, be, and hereby are, granted, ef- 
fective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 757/ April 8, 1981 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17697/ April 8, 1981 





LITIGATION 





Litigation Release No. 9333 /April 3, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
BOGUE ELECTRIC MANUFACTURING COMPA- 
NY (United States District Court for the District of 
Columbia, Civil Action No. 81-0281) 


The Commission announced today that on April 2, 
1981, the United States District Court for the Dis- 
trict of Columbia entered a Final Judgment of Per- 
manent Injunction against Bogue Electric Manu- 
facturing Company (“Bogue”) of Paterson, New 
Jersey, restraining and enjoining Bogue from fail- 
ing to file timely periodic reports and ordering it to 
comply with certain undertakings. Bogue, consent- 
ing to the entry of the Court’s Judgment, admitted 
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that it had failed to timely file 15 reports with the 
Commission. The Commission’s Complaint was 
filed on February 6, 1981. 


The Complaint had alleged that Bogue, as part of 
a continuing course of violative conduct extending 
over several years, failed to timely file with the 
Commission certain Annual and Quarterly Reports 
required to have been filed. Bogue has agreed to 
adopt certain procedures to assure timely filing of 
reports required to be filed under the Securities 
Exchange Act of 1934. 





Litigation Release No. 9334/ April 3, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
BANCA DELLA SVIZZERA ITALIANA et al. 81 
Civil 1836 (S.D.N.Y.) 


Donald N. Malawsky, Administrator of the New 
York Regional Office of the Securities and Ex- 
change Commission, announced that on March 
27, 1981, the Commission filed a civil injunctive 


action in the United States District Court for the 
Southern District of New York seeking to enjoin 
defendants Banca Della Svizzera Italiana 
(“Banca”), Irving Trust Company (‘Irving’) and 
Certain Purchasers of Call Options for the Com- 
mon Stock of St. Joe Minerals Corporation (‘‘Pur- 
chasers’) from future violations of the anti-fraud 
and tender offer provisions of the Securities Ex- 
change Act of 1934, namely Sections 10(b) and 
14(e) and Rules 10b-5 and 14e-3 promulgated 
thereunder. 


The Complaint alleges that defendant Purchasers, 
whose identities are at present unknown, aided 
and abetted by defendant Banca, a banking insti- 
tution located in Switzerland, effected and caused 
to be effected purchases of call options for the 
common stock of St. Joe Minerals Corporation 
(“SJO”) based upon material non-public informa- 
tion concerning a tender offer for the common 
stock of SJO by a subsidiary of Joseph E. Sea- 
gram & Sons, Inc. Irving, a banking institution lo- 
cated in New York, New York, is alleged to be 
holding certain proceeds for Banca’s benefit which 
were derived from Purchasers’ transactions in the 
:SJO options. 
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The Complaint alleges that in or about March 
1981, the defendant Purchasers purchased or 
caused to be purchased approximately 1,000 op- 
tions contracts which carried the right to purchase 
over 100,000 shares of SJO common stock. With 
the increase in price for SJO stock upon the an- 
nouncement of Seagram’s tender offer, the de- 
fendant Purchasers profited by over one million 
dollars. 


Simultaneously with the filing of the Complaint, the 
Commission filed an Order to Show Cause seek- 
ing a Temporary Restraining Order and a Prelimi- 
nary Injunction to restrain the defendants, their 
agents, brokers, banks or other depositories of 
funds or securities from violating the provisions of 
the federal securities laws charged and pending a 
determination of the action on the merits, from 
dissipating or disposing of any proceeds of the 
sale or exercise of the options on SJO securities. 
The Order was signed by Judge Milton Pollack on 
March 27, 1981. 





Litigation Release No. 9335/ April 6, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
HAROLD V. GLEASON, et al., 74 Cvil 4557 
(S.D.N.Y.) (DBB) 


Donald N. Malawsky, Administrator of the New 
York Regional Office of the Securities and Ex- 
change Commission, announced that on March 
26, 1981, a Final Judgment of Permanent Injunc- 
tion was entered by consent of defendant Michele 
Sindona of New York City. The Order, signed by 
the Honorable Dudley B. Bonsal, United States 
District Judge for the Southern District of New 
York, enjoined defendant Sindona from further 
violating the anti-fraud and reporting provisions of 
the federal securities laws. 


For further information see Litigation Release Nos. 
6551, 8495, 8678, 8716 and 9134. 
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Litigation Release No. 9336/ April 6, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
BARCLAY FINANCIAL CORP., (S.D. Fla., Civil 
Action No. 81-708-CIV-WMh) 


Jule B. Green, Administrator, Atlanta Regional Of- 
fice of the Securities and Exchange Commission, 
announces the filing of a Complaint in the United 
States District Court, Southern District of Florida, 
Miami Division, on April 1, 1981, alleging viola- 
tions of the federal securities laws by Barclay Fi- 
nancial Corp. (“Barclay”). 


Barclay, a Florida corporation, with offices in North 
Miami, Florida, is registered with the Commission 
as a broker-dealer. 


The Commission’s Complaint alleged that Barclay, 
in the offer and sale of nationally traded common 
stock and options and common stock and limited 
partnership interests in entities for the purpose of 
investing in nationally traded options and/or com- 
mon stock, had made numerous untrue state- 
ments of material facts and omitted to state mate- 
rial facts concerning, among other matters, the 
risks of the investment, the return on the invest- 
ment, profits and losses, and the nature of the po- 
sitions of securities and free credit cash balances 
in the accounts. Additionally, the Complaint al- 
leged that Barclay falsely stated that each day 
securites positions in accounts were liquidated 
leaving a cash balance. It was further alleged in 
the pleadings that approximately $40 million had 
been invested by various persons. The Complaint 
alleges the accounts are in the names of limited 
partnerships and corporations whose beneficial in- 
terests are held for an undetermined number of in- 
vestors. 


The Commission sought a Temporary Restraining 
Order and Preliminary and Permanent Injunctions, 
enjoining the defendants from further violations of 
Section 17(a) of the Securities Act of 1933 and 
Section 10(b) of the Securities and Exchange Act 
of 1934, and Rule 10b-5 thereunder. The Commis- 
sion also sought the appointment of a Receiver 
and the establishment of a trust over the assets of 
Barclay. 


An emergency hearing was held on April 2, 1981 
before the Honorable William Hoeveler, United 
States District Judge for the Southern District of 
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Florida in Miami. After hearing oral testimony and 
reviewing documentary evidence, which indicated 
that tens of millions of dollars are involved and 
that false records were being prepared at least 
monthly through the use of sophisticated computer 
programming devices; Judge Hoeveler entered a 
temporary restraining order, restraining Barclay, 
its agents and employees from further violations of 
the anti-fraud provisions of the federal securities 
law, imposed a trust over the assets of customers 
of Barclay which were held by another broker- 
dealer for Barclay customers totalling in excess of 
$25 million, and appointed Hugo L. Black, Jr. of 
Miami as Receiver. Although no specific findings 
of wrongdoing were made, the Court concluded its 
action was in the public interest and was taken to 
prevent irreparable injury. 


A further hearing is scheduled on April 10, 1981 to 
determine what further action, if any, is necessary 
in the public interest. 


The Commission wishes to acknowledge the spe- 
cial cooperation and significant role and contribu- 
tion of the Federal Bureau of Investigation and the 
Department of Justice’s Organized Crime Strike 
Force located in Tampa, Florida in connection with 
the investigation which led to the filing of this ac- 
tion. 





Litigation Release No. 9337/ April 7, 1981 


SEC v. UNIVERSAL FINANCIAL , et al. (U.S.D.C., 
C.D. Cal., Civil Action No. 81-0270-MRP) 


Michael J. Stewart, Administrator of the Los 
Angeles Regional Office of the Securities and Ex- 
change Commission, announced that on March 
24, 1981 the Honorable Mariana Pfaelzer of the 
United States District Court for the Central District 
of California entered an order appointing Walter 
M. Sharp as Receiver for Universal Financial 
(“Universal”), Western Sierra Financial Corpora- 
tion (“Western Sierra’) and California Equities 
Home Loan (“California Equities’). 


The Order entered by the Court directs the Re- 
ceiver to take immeditate custody, control and 
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possession of all assets of Universal, Western Si- 
erra, and California Equities. In addition, the Order 
grants the Receiver authority to manage the 
assets of Universal, Western Sierra and California 
Equities and to pursue all legal actions necessary 
for the protection of investors. Pursuant to the 
Order, Burton is required to give the Receiver a 
schedule of his personal assets. The Receiver is 
directed to take control of Burton’s assets to the 
extent they were derived from the offer and sale of 
promissory notes or interests in trust deeds. The 
Order grants the Receiver authority to dispose of 
certain property owned by Burton. 


The Order stays all legal actions and foreclosure 
proceedings against the defendants, except by 
leave of the Court. 


For further information, see Litigation Releases 
Nos. 





Volume 22, No. 8, April 21, 1981 





SECURITIES INVESTOR PROTECTION 
ACT OF 1970 





SECURITIES INVESTOR PROTECTION ACT OF 
1970 
Release No. 97/ April 6, 1981 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17689/April 6, 1981 





SEC DOCKET/751 
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